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NOTICE OF DETERMINATION OF 
APPLICATION FOR PERMISSION TO APPEAL 

I give Mr Webber permission to appeal in GIA/279/2017. 

\ I give the Cabinet Office permission to appeal in GIA/735/2017. 

This determination is made under the Tribunals, Courts and Enforcement Act 2007, section 
11 and Rule 22 of the Tribunal Procedure (Upper Tribunal) Rules 2008. 

REASONS 

Introduction 
1. As I noted when issuing a stay in GIA/3434/2016, "This matter has had a somewhat 
convoluted history which I need not repeat in full here. There is a risk of it becoming a veritable 
procedural imbroglio." 

2. There are now three applications before the Upper Tribunal. 

3. The first is GIA/3434/2016, the Cabinet Office's application for permission to appeal in 
relation to the original FTT decision dated February 22, 2016. This application is currently 
stayed and may yet be withdrawn by the Cabinet Office (application for permission in 
GIA/735/2017 at §24). 

;i4 



GIA/3434/2016, GIA/279/2017 & GIA/735/2017 

4. The second is GIA/279/2017. This is Mr Webber's application for permission to appeal in 

relation to the reviewed FTT decision dated November 23, 2016. 

5. The third is GIA/735/2017. This is the Cabinet Office's application for permission to appeal 

in relation to the reviewed FTT decision dated November 23, 2016. 

6. It is usually not a good sign when two parties independently seek permission to appeal. 

The applications for an oral hearing of the applications 

7. Both applicants have requested an oral hearing of the applications. However, I have 

decided to give both parties permission to appeal on the papers so holding an oral hearing at 

this stage would be an unnecessary distraction. 

Overview of the challenges to the reviewed decision 

8. Mr Webber sets out five grounds of appeal. The first three grounds all concern the FTT's 

approach to rule 44 of the Tribunal Procedure (First-tier Tribunal) (General Regulatory 

Chamber) Rules 2008 (SI 2009/1976). I call this collectively "the review ground of appeal". 

9. The Cabinet Office advances four grounds of appeal. None of these grounds touches on 

the review ground of appeal. In passing, however, the Cabinet Office states that Judge Lane 

CP's refusal (on April 21, 2016} to set aside the original FTT decision was an 'excluded 

decision' and so not appealable (see application for permission in GIA/735/2017 at §24). I 

simply note that appears to be based on a misunderstanding of the legislation. Section 

11 (5)(d)(iii) of the Tribunals, Courts and Enforcement Act (TCEA) 2007 provides that a decision 

"to set aside an earlier decision of the tribunal" is an excluded decision. It does not say the 

same about a decision not to set aside an earlier decision of the tribunal. However, that is 

history now. 

10. I am giving both applicants permission to appeal on their respective 2017 applications in 

respect of the FTT's reviewed decision. Some of the grounds are stronger than others but -

and especially given the unfortunate history of this saga - I do not consider it would be helpful 

at this stage to give one or both of these parties only a limited grant of appeal. That said, my 

provisional view is that the review ground of appeal carries considerable force . 

The review ground of appeal 
11 . It is plainly arguable that the FTT misunderstood and misapplied section 9 of the TCEA 

2007 when carrying out its review of its original decision. 

12. The FTT agreed to review its original decision on one question only, namely whether the 

steps set out in the confidential annex to the original decision would be effective in providing 

anonymity to non-claimants, or what it called ''the review question" (see T J Dhanji's ruling of 

July 7, 2016 at [2] and footnote .. to the reviewed decision). It is certainly arguable, as Mr 

Webber contends, that this was an issue of fact rather than an "error of law'' that triggered the 

review power under rule 44(1 }(b}. 

13. Assuming for present purposes there was indeed an error of law that triggered the review 

power, then the FTT may do any of the following - correct accidental errors, amend the 

reasons given for the decision or set the decision aside (TCEA 2007 s.9(4)). 

14. I should at this stage summarise what appear to be the main differences between the 

original and reviewed decisions. They are essentially threefold - the reviewed decision 

includes (i) new or revised paragraphs [50]-[53], (ii) a new Open Annex running to 2 pages and 

(iii) a modified confidential annex (1 page of closed reasoning). 
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15. It is not entirely clear to me which of the courses of action the FTT thought it was adopting 
under s.9(4). There may be a faint argument that it thought it was setting aside and re-deciding 
the appeal (see s.9(4)(c) and 9(5)(a)). However, the decision notice remained the same and 
the FTT never in terms stated it was setting aside the original decision. It seems to me more 
likely, therefore, that the FTT considered it was amending its reasons under s.9(4)(b}. Its failure 
to identify the specific limb of s.9(4) under which it was acting does not inspire confidence. 

16. In his application Mr Webber helpfully refers to what is probably still the leading case on 
the proper scope of the section 9 review power, i.e. R (RB) v First-tier Tribunal [2010] UKUT 
160 (AAC); (2010) AACR 41. There are, however, two subsequent decisions worthy of note in 
this regard. 

17. The first is Secretary of State for Work and Pensions v CM (ESA) (2012] UKUT 436 (AAC). 
This was a decision by UT Judge Rowland, who was one member of the three-judge panel 
that decided R (RB). Paragraph 14 seems to be very much in point: 

'14. Although I accept that the First-tier Tribunal may "amend" reasons under section 
9(4)(b) by adding to them, it seems to me that the addition must do no more than 
provide reasons that were contemplated by the First-tier Tribunal before the original 
statement of reasons was issued but were omitted from the statement of reasons either 
accidentally or simply through the statement being badly expressed. If the First-tier 
Tribunal in truth overlooked a point but would have reached the same conclusion had 
it not done so, the proper procedure is not to amend the reasons but to set the decision 
aside under section 9(4)(c) and then re-decide the matter under section 9(5)(a). In my 
judgment, dealing with an additional point requires the First-tier Tribunal to do more 
than simply "amend" its reasons.' 

18. The second is the decision of another three-judge panel in JS v Secretary of State for 
Work and Pensions (OLA) (2013] UKUT 100 (AAC); (2013] AACR 30. This is a decision which 
repays careful reading. The three-judge panel (presided over by Charles J) pointed out that 
once the review power is triggered "the proper course is to invite the presiding judge to prepare 
such reasons as are consistent with the tribunal's reasoning at the time of its decisiorl' (at [26], 
emphasis added). The judicial arrangements and tribunal composition criteria in the Chamber 
in question were different, but the Upper Tribunal considered that it should "only be in 
exceptional cases" that the presiding judge should see the application for permission to appeal 
(at [55]). The Upper Tribunal observed as follows, having referred to dicta in Woodhouse 
School v Webster [2009) EWCA Civ 91: 

'35. In our view, that reasoning is equally applicable to the review power under section 
9. There is always the risk and so an apparent danger that the presiding judge will seek 
to defend the tribunal's decision rather than reproduce faithfully the reasons that 
actually determined the appeal. That danger is the greater if the judge is given a 
representative's detailed criticisms. The sat eguard against the natural temptation to 
drift into responding to those criticisms lies in the way that the salaried judge identifies 
the error of law on which the review is founded. That judge should identify with precision 
the respects in which the reasons are inadequate and therefore in error of law bet ore 
inviting the presiding judge to provide amended reasons, if that is possible.' 

19. The Upper Tribunal also set out some general conclusions and guidance at [45]-[50]: 

·substantive safeguard 
45. The substantive safeguard is to interpret "amend" in a way that minimises the risks 

and apparent dangers inherent in the process and to confine it to cases that properly 
fulfil the purposes of the provision. So it is limited to cases in which it would be proper 
to amend the reasons rather than set aside the decision. It must not be used as a way 
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to subvert the right of appeal. It covers cases where there is some objective guarantee 

that the reasons have not drifted into justification. 

46. It is not possible to provide an exhaustive list of what is and is not permissible, but it 

is possible to give examples at either end of the spectrum. 

47. A clear example of a permissible amendment would be an issue that had been 

expressly raised on the appeal and explored at the hearing, but not mentioned in the 

written reasons. In such a case, it would be clear that part of the tribunal's reasoning 

was missing by oversight, and there would be no danger of the judge writing a 

justification by reference to the grounds of appeal. 

48. Another example of a permissible amendment would be a passage that was 

ambiguous or otherwise unclear in what it was saying. In such a case, it would be 

clear that something had gone wrong with the composition of the reasons and there 

would be limited scope for the judge to drift away from the task of explaining what the 

passage meant. 
49. In both these examples, amending the reasons would not undermine the parties' 

confidence in the judicial decision-making process and the finality of decisions. The 

amendment would be directed to and might avoid the need for an appeal. 

so. At the other extreme, an example of an impermissible amendment would be a 

passage that gave a poor explanation of a tribunal's analysis of a piece of evidence. 

In such a case, it would not be self-evident that something had gone wrong, and there 

would be an effectively unavoidable risk that the judge, in seeking to bolster the 

reasons already given, would drift into supplementing the tribunal's actual reasons 

and, perhaps, into justification. And both those dangers would undermine confidence 

in the judicial decision-making process and in the finality of decisions. It is unlikely 

that the amendment would avoid the desire to appeal. ' 

20. These authorities all seem to add weight to Mr Webber's review ground of appeal. 

21 . There is a further potential complication. It seems that the FTT panel reconvened 

"pursuant to rule 44" to review the original decision on the review question: see T J Dhanji's 

ruling dated October 10, 2016 at [12]. However, the Practice Statement on the Composition 

of Tribunals for this Chamber (issued by the SPT on February 25, 2015) stipulates that matters 

under s.9 of TCEA 2007 "must be decided by one judge'' (at [15]), unless the Chamber 

President considers it appropriate that it is decided by the same members as gave the 

substantive decision. The default position, of course, is consistent with the narrow approach 

to s.9. It is unclear from the paper-trail before me whether the Chamber President did in fact 

so direct that this was a case to be dealt with as an exception to the general rule. 

Conclusion 
22. I therefore give both Mr Webber and the Cabinet Office permission to appeal. 

23. If the review ground of appeal is successful, then it must surely follow that the FTT's 

reviewed decision must fall and be set aside, necessitating a re-hearing before a fresh FTT. 

The effect of section 9 would seem to be that where a FTT's reasons are amended, then the 

review decision stands as the tribunal's final decision and the original decision no longer has 

any independent existence. 

24. The parties' submissions are accordingly invited in line with the Directions that follow. At 

this stage they may be confined solely to the review ground of appeal, which arises only on Mr 

Webber's appeal in GIA/279/2017. For the present at least the parties need take no steps in 

regard to the Cabinet Office's appeal in GIA/735/2017. 
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CASE MANAGEMENT DIRECTIONS 

1. For the time being I continue the stay in GIA/3434/3016. 

2. The parties to the two appeals before the Upper Tribunal in GIA/279/2017 and GIA/735/2017 
are as set out above. 

3. First, the Information Commissioner is asked to provide a Response to the Appeal in 
GIA/279/2017 within one month of the date on which this notice is sent to the parties. 

4. Second, the Cabinet Office is asked provide a Response to the Appeal in GIA/279/2017 
within one month of the date on which the Information Commissioner's Response is sent to it. 

5. Third, Mr Webber is asked to provide a Reply to the Responses in GIA/279/2017 within one 
month of the date on which the Cabinet Office's Response is sent to him. 

6. Each party should send a copy of their submission to both the other parties at the same time 
as sending it to the Upper Tribunal. 

7. The parties should state in their submissions whether they wish to have an oral hearing of 
the appeal(s). 

8. For the time being the parties need take no steps in relation to GIA/735/2017. 

9. The file should then be returned to me for decision or further directions. 

(Signed on the original) Nicholas Wikeley 
Judge of the Upper Tribunal 

(Dated) 9 March 2017 
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