
IN THE UPPER TRIBUNAL 
ADMINISTRATIVE APPEALS CHAMBER 

Appeal No. GIA/3434/2016 

THE TRIBUNAL PROCEDURE (UPPER TRIBUNAL) RULES 2008 

Applicant: The Cabinet Office 
First Respondent: The Information Commissioner 
Second Respondent: Mr Gabriel Webber 
Tribunal: First-tier Tribunal (Information Rights) 
Tribunal Case No: EA/2015/0194 
Tribunal Venue: n/k 
Decision Date: 22 February 2016 
Promulgation Date: 22 March 2016 

NOTICE OF STAY OF APPLICATION FOR PERMISSION TO APPEAL 

1. I DIRECT (under rule 5(3)(j)) that consideration of this application for permission to appeal is to be stayed (i.e. deferred) for a period of two months from the date that the First-tier Tribunal promulgates its ruling on whether or not to review its decision dated 22 February 2016. 

2. I DIRECT (under ru.le 14(8)) that the following parts of tile application are to be treated as closed material: paras 5 and 6 of Annex 7, paras 27 and 28 and part of para 37(b) of Annex 16, sections of Annex 18 and closed annexes 11, 12, 13 and 25. 

3. I DIRECT that the Applicant send the First Respondent within 14 days a copy of the unredacted application for permission to appeal. 

4. I DIRECT that the Upper Tribunal office should send the Applicant and both the First and the Second Respondent a numbered copy of the redacted application for permission to appeal. 

These Directions are made under the Tribunal Procedure (Upper Tribunal) Rules 2008 (SI 2008/2698). 

REASONS 
Introduction 
1. This matter has had a somewhat convoluted history which I need not repeat in full here. There is a risk of it becoming a veritable procedural imbroglio. 

A summary of where we are 
2. The short version is that on 22 February 2016 the First-tier Tribunal (FTT) allowed Mr Webber's appeal against the Information Commissioner's Decision Notice. For reasons that do not presently concern me the Cabinet Office was not a party to those proceedings at that time, although they are now. On 7 July 2016 Judge Dhanji issued directions to the effect that the anonymity aspect of the FTT's decision would be reviewed by the FTT. I understand that review is scheduled for 21 November 2016. Meanwhile on 10 October 2016 Judge Dhanji refused permission to appeal as regards the Cabinet Office's other grounds of appeal. The Cabinet Office has now applied direct to the Upper Tribunal for permission to appeal. 
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The application for a stay 
3. Given the pending FTT review decision, and also for the reasons set out in the application 

at paragraph [55], it seems to me only fair and just to defer consideration of this application for 

permission to appeal for the time being. I therefore agree to stay the proceedings for two 

months (Direction 1 above). The matter can then be addressed (if needs be) when the parties 

have had the opportunity to digest the FTT's review decision and decide on their respective 

next steps. Obviously it will make sense for this application and any application(s) arising out 

of the pending FTT review decision to be considered together by the Upper Tribunal. That may 

in due course be by me or by another Judge of this Chamber. 

The redacted material and the rule 14 application 

4. The Cabinet Office has helpfully provided the Upper Tribunal office with both an 

unredacted and a redacted copy of the application for permission to appeal with the relevant 

annexes. It is clear from his e-mail of 14 November 2016 that Mr Webber has not seen that. It 

is unclear whether the Information Commissioner has been sent a copy, but neither the GLD's 

open nor its closed letter indicates that the material has been copied to the Commissioner. The 

Upper Tribunal office has numbered the open application from p.1 to p.146. 

5. The Cabinet Office seeks what it describes as a rule 14(6) direction treating the following 

parts of the application as closed material: paras 5 and 6 of Annex 7, paras 27 and 28 and part 

of para 37(b) of Annex 16, sections of Annex 18 and closed annexes 11, 12, 13 and 25. This 

is because those parts contain or refer to the disputed information or material that the FTT has 

previously directed should be closed. I assume rule 14(6) refers in error to rule 14(6) of the 

FTT's General Regulatory Chamber's procedural rules, as it does not make sense in the 

context of rule 14(6) of the Tribunal Procedure (Upper Tribunal) Rules 2008 (SI 2008/2698). I 

accordingly treat this as an application under rule 14(8) of the latter Rules. I make that direction 

(Direction 2 above) so as to preserve the status qua. 

6. In the meantime the Cabinet Office should provide the Information Commissioner within 

14 days with an unredacted version of the application (Direction 3 above). 

7. In addition the Upper Tribunal Office should send the Applicant and both the Information 

Commissioner and Mr Webber a numbered copy of the redacted version of the application 

(Direction 4 above). 

A future oral hearing 
8. The Cabinet Office has indicated that (assuming this matter proceeds following the FTT 

review decision) it wishes to have an oral hearing of this application for permission to appeal. 

They also state that they wish to have the hearing in private "due to the profile of the issues". 

Upper Tribunal hearings are governed by rule 37. The default position is that a hearing "must 

be held in public" (rule 37(1 )). The Upper Tribunal can direct that all or part of a hearing may 

be in private (rule 37(2)), bearing in mind the overriding objective in rule 2. A decision on this 

aspect of the application need not be taken now. I simply put down a marker that the Judge 

(whether myself or a colleague) is going to need very strong reasons to depart from the 

principle of open justice. At first blush I am struggling to see how the "profile of the issues" or 

the possible sensitivities involved can justify a hearing in private. Should it actually be 

necessary to discuss the closed material, I can see that then there may well be a case for 

applying to have that part of the hearing in closed session (i.e. without Mr Webber, should he 

choose to attend). But experience suggests that at the application stage such a closed 

procedure is unnecessary. 

(Signed on the original) 

(Dated) 

Nicholas Wikeley 
Judge of the Upper Tribunal 
18 November 2016 


