
 
   
IN THE FIRST-TIER TRIBUNAL                                                                  Appeal ref: 
GENERAL REGULATORY CHAMBER                                                    EA/2015/0194 
 
 

THE TRIBUNAL PROCEDURE (FIRST-TIER TRIBUNAL) (GENERAL 
REGULATORY CHAMBER) RULES 2009 

 
Name of appellant: Gabriel Webber 
Respondent: Information Commissioner 
Application by the Cabinet Office   
 
 
NOTICE OF DECISION OF APPLICATION (1) TO BE MADE A PARTY TO THE 
PROCEEDINGS; (2) FOR THE TRIBUNAL’S DECISION OF 22 MARCH 2016 TO 

BE SET ASIDE UNDER RULE 41; AND (3) FOR THE TRIBUNAL TO MAKE A 
SUBSTITUTED DECISION DISMISSING THE APPEAL 

 
(1) The Cabinet Office is joined as a party 
 
(2) The decision of 22 March 2016 is not set aside 
 
 

REASONS 
 
1.  On 22 March 2016 the First-tier Tribunal allowed in part the appellant’s appeal 
against the respondent’s decision that the Cabinet Office was not required to disclose 
certain information regarding the amounts claimed from public funds by former 
Prime Ministers. 
 
2.  The Information Commissioner informed the Cabinet Office on 11 September 2015 
that the respondent’s decision had been appealed. Through oversight, the Cabinet 
Office did not take any action, including applying to the Tribunal to be made a party 
to the proceedings. On 19 April 2016, the Cabinet Office made the applications 
mentioned in the heading to this decision. 
 
3.  As the Cabinet Office observes, there is no requirement in the Tribunal Procedure 
(First-tier Tribunal) (General Regulatory Chamber) Rules 2009 for the Tribunal to 
notify a public authority of the fact that a decision of the respondent regarding the 
disclosure of information held or said to be held by that authority is the subject of an 
appeal (whether by the Information Commissioner or the information requester). In 
September 2015, however, the Tribunal instituted a policy of informing public 
authorities in these circumstances. The institution of this policy occurred after the 
present proceedings had passed the point where such notification now normally 
occurs. 



 

 
4.  The Cabinet Office’s application reveals that, although it receives a large volume 
of freedom of information requests, in only a small number of cases in 2015 did the 
Information Commissioner contact the Cabinet Office to inform the latter of appeals 
involving it. Process improvements have now been put in hand to ensure that such 
communications from the Commissioner are properly scrutinised and, if necessary, 
acted upon. 
 
5.  In view of paragraphs 3 and 4 above, I consider that it is in the interests of the 
overriding objective on this occasion to join the Cabinet Office as a party in order for 
its applications to be considered as such by the Tribunal. It is, however, important to 
point out that neither the Cabinet Office nor any other public authority can expect an 
application to be joined at this stage to be successful, let alone for it to succeed in 
disturbing a decision of the Tribunal in an appeal, made when that authority was not 
a party. It is generally unacceptable for a body with a direct interest in the outcome 
of proceedings to stand back, await the outcome in the First-tier Tribunal and only 
then seek to become involved. 
 
6.  I turn to the application for the decision of 22 March 2016 to be set aside under 
rule 41. In order to set aside a decision that disposes of proceedings, the Tribunal 
must be satisfied that it is in the interests of justice to do so and one or more of the 
conditions in rule 41(2) must be satisfied. The Cabinet Office relies on the condition 
specified in rule 41(2)(d); namely:- 
 
“(d) there has been some other procedural irregularity in the proceedings”. 
 
7.  It is plain in my view that the Cabinet Office’s failure to act upon the 
Commissioner’s communication of 11 September 2015 cannot be said to constitute 
such an irregularity. There is a strong flavour in paragraphs (a) to (c) that the 
relevant failing is committed by or otherwise involves a person who is at that stage a 
party to the proceedings. Paragraph (d) needs to be read in that light. 
 
8.  The Cabinet Office seeks to rely upon paragraph 50 of the decision of 22 March, in 
which the Tribunal drew a distinction between the position of former Prime 
Ministers and members of their staff. The Cabinet Office now seeks to adduce closed 
information which, it is contended, indicates that this distinction would not, in fact, 
be observed, if the Cabinet Office were required to act in accordance with paragraph 
51(2) of the Tribunal’s decision. The submission is, in essence, that the Tribunal 
should have delayed making a decision until it had sought additional information 
and/or submissions from the Cabinet Office. 
 
9.  I am unpersuaded that this constitutes a procedural irregularity on the Tribunal’s 
part. Paragraph 49 involved the absence of evidence and arguments from the Cabinet 
Office on the issue of the former Prime Ministers, there is nothing in the decision that 
indicates the Tribunal was or should have been concerned about the absence of 
Cabinet Office input regarding the position of other individuals. Paragraph 31 noted 



 

an absence of evidence, which might be said to extend to such individuals; but it is 
trite that a tribunal or court must proceed on what evidence is before it. In the 
present case, the Tribunal was fully entitled to assume that, if the Cabinet Office had 
had something to say, it could and would have done so, either through the 
Commissioner (as to which, see paragraph 34) or else directly. It would be wholly 
unacceptable if every tribunal decision were to be susceptible to ex post facto 
challenge, on the basis that a tribunal can never assume it has all the arguments and 
submissions that parties (and others) might wish to put forward, because someone 
might (unbeknown to the tribunal) have failed to do more. Both fairness to the other 
party/parties and the need to act proportionately with limited judicial resources rule 
out such a scenario: see in this regard AL v Information Commissioner and King’s 
College London [2015] UKUT (AAC) 0555. 
 
10.  There will, of course, be instances where the Tribunal has a procedural duty to 
defer its decision, pending a request for further material. Each case is different. In the 
present one, however, the Tribunal was entitled to conclude that it had what it 
needed to make its decision. 
 
11.  Accordingly, the application to set aside under rule 41 fails. As a result, so too 
does the application for the Tribunal to re-make its decision. 
 
12.  The Tribunal has been asked to make various rule 14 decisions in respect of 
material submitted by the Cabinet Office in connection with the present applications. 
Pursuant to rule 14(6), I direct that the second witness statements of Eiran Walsh 
Atkins and Helen Ewen dated 19 April 2016, and their exhibits, together with the 
GLD’s 2 page letter of same date, will be held on the basis that their contents will not 
be disclosed to any other person, without further direction. I have in effect gisted 
certain information in those documents in paragraphs 2 to 4 above, in a manner 
which I am satisfied is appropriate. 
 
 
 
 Signed  

                                                           
                                       Judge Peter Lane 
                                       President 
 
 Dated: 21 April 2016   


