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19 April 2016  
 
Dear Sirs 
 
Gabriel Webber v Information Commissioner 
Claim no: EA/2015/0194 in the First Tier Tribunal (Information Rights) 
My client: Cabinet Office 
 
Further to the letter from my office to the tribunal dated 14 March 2016 and the email in reply from the tribunal 
dated 22 March 2016, the Cabinet Office now applies: 
 
(a) To be joined to these proceedings; and 
(b) For the tribunal’s decision dated 22 March 2016 to be set aside; and 
(c) For the tribunal to make a substituted decision that the decision of the Information Commissioner dated 

17 August 2015 is affirmed. 
 
The basis for such an application, which is made under Rules 9 and 41 of the Tribunal Procedure (First-tier 
Tribunal) (General Regulatory Chamber) Rules 2009, is set out in the enclosed witness statements. It is the 
Cabinet Office’s submission that: 
 
 The Cabinet Office ought to be joined to the proceedings given that it is the public authority that owns the 

disputed information [r.9(3)]. 
 The Tribunal is invited to set aside its decision of 22 March 2016 on the basis that it is in the interests of 

justice to do so and because (i) a document(s) relating to the proceedings was not sent to the Tribunal at 
the appropriate time [r.41(2)(b)] and/or (ii) there was a procedural irregularity in the proceedings in that 
the Tribunal decided the matter without a hearing and without inviting further evidence from the Cabinet 
Office [r.41(2)(d).  

 The reasons to set aside are: 
o The Tribunal now has evidence before it that the scheme of redactions set out in the 22 March 

2016 decision will not adequately protect the identities of the individuals whose salaries will, in 
effect, be published. It is submitted that this is contrary to the Tribunal’s stated intention at 
paragraph 50 of its decision, and that it will result in the publication of information that is exempt 
under s.40(2) and 40(3)(a)(i) of the Freedom of Information Act 2000 (“FOIA”). 

o The Tribunal now has evidence before it that the evidence that it seeks to publish is exempt under 
s.41(1) FOIA on the basis that it was provided in confidence. 
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Documents enclosed 
 
I enclose copies of the following documents: 
 
1. First witness statement of Eirian Walsh Atkins dated 19 April 2016 
2. First witness statement of Helen Ewen dated 19 April 2016. 
 
I will separately send to the tribunal (under a covering letter that includes an application for a Rule 14(6) 
direction) copies of the second witness statements for Eirian Walsh Atkins and Helen Ewen, both dated 19 April 
2016. 
 
Application to be joined as a party 
 
The Tribunal has a broad power to add a party to proceedings under r.9 of the 2009 Rules. It is submitted that 
as the department holding the information in question, and as the department responsible for administering the 
Public Duty Costs Allowance (“PDCA”) the Cabinet Office has a self-evident interest in these proceedings. The 
witness statement of Ms Walsh Atkins demonstrates that it is common for the Cabinet Office to be made a party 
to such proceedings, including at the initiative of the Tribunal. 
 
Application for the decision to be set aside under r.41 
 
The Tribunal has the power to give directions requiring that evidence or submissions be served under r.15. As 
is noted above, it also has a power to join a third party to the proceedings under r.9. The powers must be 
exercised in accordance with and for the furtherance of the overriding objective under r.2. 
 
The chain of events by which the Cabinet Office failed to participate in these proceedings is set out in Ms 
Walsh Atkins’ two statements. In short, the Cabinet Office was informed by the Information Commissioner’s 
Office (but not the Tribunal) that the Commissioner’s decision was subject to an appeal. The appeal notice was 
not attached to the correspondence. Regrettably, the ICO letter did not result in the Cabinet Office seeking to 
apply to join the proceedings. In part, this was due to a breakdown in lines of communication within a 
department that seeks to deal with considerable FOI correspondence with limited resources. It is also the case 
that the Cabinet Office’s absence was, in part, a result of the manner in which the 2009 Rules are drafted. 
Under r.22(5) the Tribunal must inform the Information Commissioner – not the relevant government 
department – when one of the Commissioner’s decisions is challenged. Where, as in this case, the appellant 
and the Commissioner agree to the matter being considered without a hearing, and where no further 
information is sought by the Tribunal, then the only notification that the government department may have of 
the proceedings is a letter sent by the ICO which contains very limited information about the impugned 
decision. The lack of a more formal and detailed system of notification means that there will, inevitably, be 
occasions such as this when the relevant government department does not avail itself of the opportunity to join 
the proceedings. It is submitted that r.41 of the 2009 Rules provides the Tribunal with an opportunity to address 
such a situation fairly and expediently, in line with the over-riding objective. 
 
In its decision of 22 March 2016 the Tribunal made several important references to an absence of evidence 
from the Cabinet Office [see for example paragraphs 31 and 49; see also the belief at paragraph 34 that the 
Tribunal could advance on the basis of the Cabinet Office’s response to the Information Commissioner alone]. 
It is respectfully submitted that the fact that the Tribunal’s reasoning was materially influenced in this way adds 
considerable weight to the submission that the decision should be considered again under r.41. The Cabinet 
Office has sought to provide the information that the Tribunal has indicated that it lacked.   
 
Submission that the exemption under s.40 FOIA applies (DPA principles) 
 
The evidential basis for this submission is set out in Ms Ewen’s statements and is not repeated here.  
 
The Tribunal held at paragraph 50 of its decision that: 
 

“We consider that the position is quite different… in relation to the personal data of non-claimants, 
namely… the individuals to whom specific payments have been made. We find that disclosure of this 
personal data would not be fair. We do not find it likely that it would have been in the reasonable 
expectation of these individuals that their personal data would be disclosed. We also consider that any 
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legitimate interest in their personal data is tenuous… in the absence of any suggestion of impropriety, we 
do not consider that there is a legitimate interest in disclosure of the identity of the individuals to whom 
payment has been made… [T]here is no suggestion that these are individuals holding any positions of 
responsibility of such seniority such that any legitimate interests there may be would outweigh the 
prejudice to their rights and freedoms that would arise if their identities were to be disclosed.” 

 
It is respectfully submitted that the redaction scheme set out in the decision will not provide the safeguards that 
the Tribunal sought to put in place. In other words, it will allow for interested observers to identify individual 
secretaries and employees from the documents provided and will lead to their salaries becoming public 
knowledge. 
 
Submissions in respect of Closed Exhibit HE1, which concerns the example of the office of the late Baroness 
Thatcher, are being sent to the Tribunal in a separate letter. The Tribunal’s attention is drawn in particular to the 
italicised paragraphs contained in that letter. 
 
It is submitted that publication in the way envisaged would not be in accordance with s.40 FOIA. The Cabinet 
Office understands that this was not the intention of the Tribunal, but it will be the consequence of its decision. 
Had the evidence and submissions been available to the Tribunal at the time of the decision, it is submitted that 
a different decision would have been taken. In those circumstances, the Tribunal is invited to set aside its 
decision under r.41 of the 2009 Rules. 
 
Submission that the exemption under s.41 FOIA applies (information provided in confidence) 
 
The Tribunal held that the information about the employees’ salaries was not provided in confidence [paragraph 
31], and/or that the public interest in publishing the information outweighed that in retaining the confidence 
[paragraph 32]. In both instances, the Tribunal rested heavily on the decision in the Corporate Officer of the 
House of Commons v Information Commissioner and others [2008] EWHC 1084. In response, the Cabinet 
Office submits  

 
1. The information in question was provided in circumstances where the relevant quality of confidence 

obtained. Unlike the situation in the Corporate Officer case, the relevant information is not the financial 
detail of the pecuniary of other benefit of a public figure (such as an MP or former Prime Minister). That 
benefit is revealed by the overall amount claimed under the PDCA – namely that the individual has 
received a certain sum per annum for the costs of running his or her office. Here, the detail of the 
invoices reveals the salary of individual civil servants. Some of these will have taken up their employment 
well before FOIA was passed. None of them can sensibly be said to have played any role in the passing 
of FOIA, or to have sacrificed their privacy by becoming elected figures (as is acknowledged by the 
Tribunal at paragraph 50 of its decision). As is made clear in Ms Ewen’s statements, had there been any 
expectation that confidentiality did not apply the information provided to the Cabinet Office, the 
information would have been markedly different in its content. 

 
2. It is respectfully submitted that the public interest balancing exercise, when fully informed, would result in 

a decision not to publish the information in the way set out the decision as: 
a. For the reasons given above it will be possible to identify the individuals referred to in the 

documents and hence also their salaries (or range of salaries). 
b. There is a strong public interest in allowing relatively junior civil servants to pursue their careers 

without information being made public as to their specific salaries. The FOIA does not alter this 
position for those who have not sought public office and whose function is not a “public” one in the 
sense of taking substantive decisions as part of an elected and functioning democracy. The 
Tribunal’s attention is respectfully drawn to the Cabinet Office policy on the publication of the 
details of salaries, as set out in Ms Ewen’s statements. It is also noted that the employees in 
question may have been employed from long before FOIA came into effect. 
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Other submissions 
 
The Tribunal is respectfully invited to set aside its decision of 22 March 2016 for the reasons given above. 
 
It is accepted that the invoice submitted on behalf of the office of Tony Blair provides no information that is 
exempt under s.40 and s.41 save for that identified in the Tribunal’s decision of 22 March 2016. For that reason 
the Cabinet Office does not dispute that it should be published as per that decision. 
 
It is submitted that in all other respects, the decision of the Information Commissioner should be upheld.  
 
In the alternative, it is submitted that the matter be relisted for a hearing, with appropriate directions given.  
 
Please contact me if you have any queries. 
 
Yours faithfully 

 
Michael Spencer 
For the Treasury Solicitor 
 
D +44 (0)20 7210 3332 
F +44 (0)20 7210 3480 
E michael.spencer@governmentlegal.gov.uk 
 
Enclosures:  As listed above 


