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IN THE FIRST-TIER TRIBUNAL                                 
GENERAL REGULATORY CHAMBER 
INFORMATION RIGHTS         
                                         EA/2015/0194   
 

 
RULING ON APPLICATION FOR PERMISSION TO APPEAL 

 
Introduction 

1. The Cabinet Office has applied for permission to appeal, in part, against a decision 
of the First-tier Tribunal (“FTT”), dated 22 February 2016 (the “Decision”).  

2. The Decision concerned a request for information made by Mr Gabriel Webber to the 
Cabinet Office in connection with the Public Duty Costs Allowance (“PDCA”), which 
provides an allowance to former Prime Ministers, for office and secretarial expenses, 
incurred in connection with their public duties.   

3. For the reasons set out in the Decision, the FTT found that the Disputed Information 
(as defined at paragraph 20 of the Decision), was not exempt under section 41(2) of 
the Freedom of Information Act 2000 (“FOIA”), but that certain parts of it were 
exempt under section 40(1). The FTT made directions as to the anonymising and 
redacting of personal data of individuals other than former Prime Ministers.   

4. The Cabinet Office was not a party to the appeal before the FTT.  Following 
promulgation of the FTT’s decision, the Cabinet Office applied to be joined as a 
party, and also applied for the Decision to be set aside under Rule 41 of the Tribunal 
Procedure (First-tier Tribunal) (General Regulatory Chamber) Rules 2009, or in the 
alternative, for permission to appeal to the Upper Tribunal.   

5. In a decision dated 21 April 2016, Judge Peter Lane, President of the General 
Regulatory Chamber, allowed the Cabinet Office to be joined as a party. However, 
he refused its application to set aside the Decision under Rule 41. He rejected the 
argument that the Cabinet Office not being a party, amounted to a procedural 
irregularity, or that the FTT should have delayed making a decision until it had 
sought additional information and/or submissions from the Cabinet Office.  

6. On 20 May 2016, the Cabinet Office made a further application, on an open and 
closed basis, for permission to appeal to the Upper Tribunal, or in the alternative, for 
the FTT to set aside the Decision under Rule 44. This ruling will address that 
application. I will not seek to repeat the factual background as set out in the 
Decision, nor to set out the legal issues again, save to the extent necessary.   

7. On 7 July 2016, I invited further submissions on a specific issue. An extension of 
time to reply was sought and granted because of the intervening holiday period. I 
have now considered the further submissions received from the Cabinet Office (on 
both an open and closed basis), and the submissions received from Mr Webber. No 
further submissions have been received from the Information Commissioner. 
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The Scope of the Tribunal’s Consideration of an Application for Permission to Appeal  

8. Rule 43 provides that on receiving an application for permission to appeal, the 
Tribunal must first consider, taking into account the overriding objective in Rule 2, 
whether to review the decision in accordance with Rule 44. Rule 44(1) provides that 
the Tribunal may only undertake a review if it is satisfied that there was an error of 
law in the decision. If the Tribunal decides not to review the decision, or reviews the 
decision and decides to take no action, the Tribunal must consider whether to give 
permission to appeal to the Upper Tribunal. An appeal to the Upper Tribunal lies only 
on a point of law.  

9. The first question, therefore, is whether there were any errors of law in the Decision 
as the Cabinet Office asserts.  

Was there an Error of Law in the Decision?  

10. The Cabinet Office says that there were several errors of law in the Decision.   

11. It says that the FTT failed to consider whether the proposed steps to provide 
anonymity in relation to the personal data of non-claimants (i.e. the employees in the 
personal offices of former Prime Ministers whose salaries and pensions would be 
revealed if the invoices comprising the Disputed Information were to be disclosed), 
would be effective, and whether the legitimate aim sought to be achieved could be 
achieved by a less “intrusive” measure. It says that had a proper scrutiny taken 
place, the conclusion would inevitably have been that the methods proposed 
reduced the risk of identification, but did not guarantee that the risk would be 
eliminated.   

12. As already addressed in the directions made on 7 July 2016, it is accepted that the 
FTT failed to fully address whether the proposed steps as set out in the Confidential 
Annex to the Decision would be effective to provide anonymity as regards non-
claimants. Accordingly, pursuant to Rule 44, the panel will now reconvene to review 
the Decision on that issue.   

13. Second, the Cabinet Office says that the FTT erred in finding that the Disputed 
Information was not provided in confidence (on the basis that it had seen no 
evidence that it was provided in confidence), while at the same time finding that it 
was not likely that it would have been in the reasonable expectation of the non-
claimants that their personal data would be disclosed. It says that these two findings 
cannot rationally stand together because the non-claimants’ reasonable expectation 
that their personal data would not be disclosed arose out of, and is intimately related 
to, the expectation that it was provided to the Cabinet Office in confidence.  

14. The Cabinet Office further says that the FTT erred in finding that even if the Disputed 
Information had been provided in confidence, the public interest would constitute a 
defence to an action for breach of confidence.  It says that the FTT did not take into 
account that it would be possible to identify the non-claimants.  It argues that there is 
a strong public interest in allowing relatively junior employees/civil servants to pursue 
their careers without information of this type being made public, and further, that the 
FTT also failed to consider the public interest in maintaining the relationship between 
the Cabinet Office and the offices of the former Prime Ministers. 

15. I consider that there is no merit in the Cabinet Office’s position in relation to the 
FTT’s findings on the issues referred to in paragraphs 13 and 14 above.  The 
information was provided to the Cabinet Office by the former Prime Ministers, not by 
the non-claimants, and there was no evidence before the FTT that the Disputed 
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Information was provided by the former Prime Ministers to the Cabinet Office in 
confidence.  This in no way contradicts the FTT’s finding that it was not likely to have 
been in the reasonable expectation of the non-claimants that their personal data 
would be disclosed. The FTT made it clear (see paragraph 50 of the Decision), that 
any public interest in the personal data of the non-claimants was tenuous. It is also 
worth noting that the Disputed Information does not comprise only the personal data 
of the non-claimants. The Cabinet Office’s arguments in relation to public interest are 
in response to an alternative basis for the FTT’s Decision. To the extent the 
arguments depend on whether it would be possible to identify the non-claimants, as 
noted at paragraph 12 above, that is a point on which the FTT will review the 
Decision. 

16. Finally, the Cabinet Office says that the FTT erred because it decided the appeal in 
the knowledge that the Cabinet Office was not a party to the proceedings, and it did 
not inform the Cabinet Office of Mr Webber’s appeal, and that at no stage did the 
FTT seek further information from the Cabinet Office or join the Cabinet Office as a 
party, despite having the power to do so.  The Cabinet Office also asserts that it was 
an error of law for the FTT to go on to decide the issue of section 40(1) without an 
adjournment to obtain evidence and/or arguments from the parties.  

17. These issues were dealt with in Judge Peter Lane’s decision dated 21 April. For the 
reasons given there, there is no merit to these arguments. There was no procedural 
irregularity, and for the same reasons, I find that there was also no error of law.  

Decision  

18. Except as set out at paragraph 12 above, the Cabinet Office’s application does not 
identify an error of law in the Decision. Permission to appeal to the Upper Tribunal is 
refused.   

 

Signed                                                                                           Date: 10 October 2016                                                                                                
 
 
Anisa Dhanji 
Judge 


