
1  
 

IN THE FIRST-TIER TRIBUNAL (GENERAL REGULATORY CHAMBER) 
(INFORMATION RIGHTS) 
IN THE MATTER OF AN APPEAL UNDER SECTION 57 OF THE FREEDOM OF 
INFORMATION ACT 2000 

EA/2014/0148 
B E T W E E N :  

University of Sussex 
  (Appellant) 

 -and-  
   

Information Commissioner 
  (Respondent) 

 -and-  
   

Gabriel Webber 
  (Second respondent) 
 
 

RESPONSE BY THE SECOND RESPONDENT 

   
1 INTRODUCTION 

1.1 This response is lodged in accordance with rule 23 of the Tribunal 
Procedure (First-Tier Tribunal) (General Regulatory Chamber) Rules 2009 
(the Rules). 

1.2 The second respondent is Gabriel Webber, who has been joined to this 
appeal as the individual who made, to the University of Sussex (the 
University), the original request for information (the request) that led to 
this appeal. At the time of the request he was an undergraduate student of 
the University and a regular writer for the campus’ student newspaper, 
The Badger. He also maintained a weekly blog1 which published regular 
pieces of investigative journalism about the management of the 
University, and was involved in the University of Sussex Students’ Union 
(USSU). He graduated in July 2014 and now works full time for a Jewish 
youth movement. 

1.3 The request was for a full copy of the University’s 2013 contract (the 
contract) with catering company Compass Contract Services (UK) Ltd, 
trading as Chartwells. 

1.4 The University argues that two specific elements of this outsourcing 
contract – the financial information and the strategy deliverables, 

 
 
1 <http://www.gabrielquotes.org.uk> 
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explained further at para 2.4 below (together the disputed information) 
– constitute exempt information, relying on the Freedom of Information 
Act 2000 (FOIA 2000), s 43(2) for both elements and additionally s 41 for 
one of them. 

1.5 Their notice of appeal to the Tribunal (lodged out of time, it should be 
noted) does not explicitly enumerate its grounds although from the open 
grounds of appeal (the grounds of appeal) they appear to be as follows: 

1.5.1 the disputed information is all commercially sensitive, thus 
engaging FOIA 2000, s 43(2), and the public interest test favours 
maintaining the exemption; and in addition 

1.5.2 the strategy deliverables were provided to the University by a 
third party and as such engage FOIA 2000, s 41. 

The University is not challenging the Commissioner’s finding that it 
breached two other sections of FOIA 2000. 

1.6 The Commissioner has lodged a response which: 

1.6.1 accepts that the financial information engages FOIA 2000, s 43(2) 
and that the public interest weights against disclosure; 

1.6.2 maintains that disclosure of the strategy deliverables would not 
prejudice the commercial interests of either the University or 
Chartwells, and that they therefore do not engage FOIA 2000, s 
43(2); and 

1.6.3 accepts that the strategy deliverable were obtained by the 
University from a third party but asserts that as their disclosure 
would not cause Chartwells any detriment it could not give rise to 
an actionable breach of confidence and, as such, FOIA 2000, s 41 
is not engaged. 

1.7 The second respondent submits that all of the disputed information 
should be disclosed and consequently opposes the University’s appeal. 

1.8 This response explains the second respondent’s reasons for favouring the 
disclosure of the disputed information. He will firstly summarise the 
chronology of the case, the content of the disputed information and 
clarify the University’s grounds of appeal. Then, he will submit that FOIA 
2000, s 43(2) is not engaged by the disputed information, and – in the 
alternative – that if it is engaged, the public interest test (the PIT) under s 
2(2)(b) favours disclosure. Each of these submissions considers the two 
elements of disputed information together as the arguments are similar. 
Finally he will submit that s 41 does not apply to any of the disputed 
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information; and will make submissions on the public interest element to 
s 41. 

1.9 As per the Rules, r 23(2)(e) it is confirmed that a hearing is not believed to 
be necessary and the second respondent accordingly consents to this case 
being considered on the papers. 

2 CHRONOLOGY, CONTENT OF DISPUTED INFORMATION AND THE 
UNIVERSITY’S GROUNDS OF APPEAL 

2.1 The chronology of the request and subsequent investigation outlined by 
the Information Commissioner (the Commissioner) as set out in 
Decision Notice FS505192112 (the Decision Notice), paras 6-11 is endorsed. 

2.2 The Commissioner found that the University had incorrectly relied on 
FOIA 2000, ss 41 and 43(2) in its refusal notice. The Decision Notice also 
found breaches of s 22 – upon which the University had initially relied 
despite knowing perfectly well that it had no plan to publish all of the 
requested information – and consequently s 17. 

2.3 One further point is to be added, however, regarding the University’s 
conduct of the request. On 11 April 2014, following negotiations with the 
Commissioner, the University disclosed a copy of the contract with less 
material withheld than previously and stated: “This version has been 
agreed with the ICO [Information Commissioner’s Office].” The 
Commissioner’s office confirmed the following week, however, that they 
had not “agreed” to any redacted version of the contract – as has now been 
made clear by the Decision Notice. It is submitted that the University’s 
statement of 11 April, was so unambiguously incorrect as to have been 
brazenly deceptive. 

2.4 The version released on 11 April3 had three sections redacted: 

2.4.1 Chartwells’ original tender submission (contained in Schedule 2 
Part 5 of the contract) – but this was not anticipated as falling 
within the scope of the request and its redaction is not disputed; 

2.4.2 Chartwells’ promised “Strategy Deliverables” (the strategy 
deliverables, contained in Schedule 2 Part 8 of the contract); and 

2.4.3 details of the financial arrangement between Chartwells and the 
University (the financial information, contained in Schedule 4 
and Appendix 1 of the contract). 

 
 
2 <http://ico.org.uk/~/media/documents/decisionnotices/2014/fs_50519211.pdf> 
3 <http://www.sussex.ac.uk/procurement/documents/uos-compass-cc-agreement---redacted.pdf> 
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2.5 The University has argued at paras 21-27 of its grounds of appeal that the 
financial information could be combined with other information 
available to Chartwells’ competitors to calculate further information 
related to the company’s approximate profit or loss on the contract. 

2.6 The University chose not to make this argument to the Commissioner 
prior to the Decision Notice being issued, for reasons which remain 
unclear. 

2.7 It is accepted that this calculation is possible, and accordingly in this 
document, references to the financial information or to the disputed 
information include any such information capable of being generated 
from it. 

3 IS FOIA 2000, s 43(2) ENGAGED? 

3.1 It is submitted that the disputed information does not engage FOIA 2000, 
s43(2) as its disclosure would not be likely – indeed, would be exceedingly 
unlikely – to prejudice the commercial interests of either the University or 
Chartwells. 

WOULD DISCLOSURE OFFER COMPANIES AN UNFAIR ADVANTAGE WHEN 
BIDDING FOR FUTURE CATERING CONTRACTS AT THE UNIVERSITY? 

3.2 The University argues at para 29.1.2 of its grounds of appeal that 
disclosure would prejudice its ability to negotiate favourable catering 
contracts in future. 

3.3 It is submitted in response that the disputed information relates to 
circumstances so remote from those which will arise in relation to future 
catering contracts at the University that knowledge of its content could 
not possibly offer anybody an unfair advantage, and that FOIA 2000, s 
43(2) is consequently not engaged on this basis. 

3.4 In John Connor Press Associates Ltd v Information Commissioner 
(EA/2005/0005), the Tribunal held at [15]: 

We accept that the commercial interests of a public authority might be 
prejudiced if certain information in relation to one transaction were to become 
available to a counterparty in negotiations on a subsequent transactions. 
Whether they were or not would depend on the nature of the information and 
the degree of similarity between the two transactions. 

3.5 It is submitted that the disputed information in the instant case fails this 
test as no future transaction between the University and external catering 
companies will be remotely similar to that which resulted in the 
Chartwells contract. As the Decision Notice observed at paras 30 and 37-38, 
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by the time the 10-year contract requires re-tendering, times will have 
changed and the University’s needs will be different. 

3.6 This would be true of any organisation in the dynamic higher education 
sector but is especially true of the University of Sussex since significant 
changes to the campus are to be effected in the intervening period: 

3.6.1 The University’s Strategic Plan4 outlines (“Our Falmer campus”, 
para 1.2) that by 2018 student numbers will increase to 18,000, up 
around one-third from the current population of around 14,000; 

3.6.2 It also states (“Our Falmer campus”, paras 1.4-1.8) that numerous 
major infrastructural works5 will transform the physical campus 
over the same timescale, including the establishment of a new 
visitor centre, a “renew[ed] science estate” and the erection of 
further residential accommodation; 

3.6.3 It is explicitly stated (“Our Falmer campus”, para 1.9) that these 
works will include “the creation of […] renewed café, retail and 
social spaces”. 

3.7 The University does argue at para 29.1.2 of its grounds of appeal that the 
contract may not run for its full 10-year duration as a break clause could 
be invoked after five years. It is submitted in response: 

3.7.1 while theoretically true, this is not a realistic prospect and is a 
pedantic point raised by the University to quibble with the 
Decision Notice rather than a genuine possibility; and 

3.7.2 in any event the campus will be so changed after five years 
(bearing in mind the Strategic Plan of dramatically increasing 
student numbers) that the Commissioner’s argument 
nevertheless stands. 

3.8 The University accepts at para 30.1.7 of its grounds of appeal (a paragraph 
which is marked “fifthly” although its immediate predecessor is only 
marked “thirdly”) that the disputed information could only conceivably be 
valuable when applied to a contract with “comparable […] potential sales, 
market size and configuration”. 

 
 
4 <http://www.sussex.ac.uk/aboutus/documents/our-strategy-making-the-future-2013-18.pdf> 
5 As of June 2014, the University has been refused planning permission by Brighton & Hove City Council 
for its “campus masterplan”: see <http://present.brighton-hove.gov.uk/Published/C00000118/ 
M00005134/$$$Minutes.doc.pdf>. However, it has not ruled out an appeal and has confirmed that it will 
be continuing with the plan to increase student numbers no matter what – see <http://www.sussex.ac.uk/ 
students/newsandevents/?id=25328> – so the lack of planning permission, it is submitted, is of no 
relevance. 
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3.9 The University’s potential sales, market size and configuration for any 
future catering contract would be radically different as the student 
population will have grown by at least a third and quite possibly more, 
and since there will be new catering outlets and new buildings to act as 
focal points. No competitor could obtain any unfair advantage with 
information based on a previous configuration of the University campus 
and community. 

3.10 Consequently, the University will have changed so much by 2018 – the 
earliest point at which the contract could be re-tendered – let alone by 
2023 which is when it will almost certainly in fact fall to be re-tendered, 
that the nature of the exercise will bear no similarity to the 2013 
negotiations. Therefore, it is submitted that the John Connor test for 
commercial prejudice is not met. 

WOULD DISCLSORUE PREJDUCIE THE UNIVERSITY’S COMMERCIAL INTERESTS 
BY DETERRING POTENTIAL FUTURE BIDDERS? 

3.11 The University argues at para 29.1.3 of its grounds of appeal that disclosure 
would prejudice its commercial interests by deterring some potential 
bidders – who might judge themselves unable to compete with 
Chartwells’ bid – from bidding. The University submits that “it would not 
be in the interest of competition for them to rule themselves out in this 
way, since they might have other value to offer universities under such 
contracts”. 

3.12 The University reiterates this argument at para 42.1.1 of the grounds of 
appeal, stating: 

[Disclosure] could deter prospective suppliers from entering the market, on the 
basis that they could not improve on Chartwells’ capital investment (even 
though they could have perhaps beat [sic] Chartwells or other suppliers on 
quality), and so unnecessarily rule themselves out of competing for some 
contracts. 

3.13 It is submitted in response that this argument directly contradicts the 
University’s argument which immediately preceded it (see para 29.1.2 of 
the grounds of appeal): first they argue that disclosure would harm their 
interests by deterring companies from making generous offers, as “there 
[would be] no incentive for prospective suppliers to offer any better value 
than that agreed in the contract”; now they argue that disclosure would 
harm their interests by deterring from bidding companies who could only 
offer low financial returns. Either the University is interested in 
considering bids from across the financial spectrum or it is not. 
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3.14 It is further submitted that the University’s argument on this point does 
not hold together logically because it plainly does not harm the 
University’s commercial interests if companies that have no hope of 
securing the contract (due to the meagre returns they are able to offer) do 
not bid for the contract. That cannot harm the University’s interests for 
the very same reason that said companies would have no hope: the 
University is looking to reap strong financial benefits from its contracts, 
as it accepts at para 29.1.1 of the grounds of appeal. 

3.15 The University explains these discrepancies by arguing that these ‘no 
hope’ companies “might have other value to offer universities” and could 
compete on quality rather than quantity. This is also fallacious: if a 
company believes it has value to offer a potential client (whether on the 
basis of quality or of quantity) it will bid for a relevant contract. If a 
company believes it does not have value to offer, it will not. If a company 
is mistaken in its belief that it does not have value to offer, that is an 
unfortunate but inevitable consequence of operating in a risk-strewn 
competitive marketplace. 

3.16 The University’s argument on this point infantilises companies by 
suggesting that disclosure would rob them of their capacity to take 
rational commercial decisions. The entire purpose of universities’ 
outsourcing is to secure the commercial acumen and vision of the private 
sector for their benefit. No company with commercial acumen and vision 
sufficient for this purpose would be short-sighted enough to “rule itself 
out” of bidding for a contract for which it is qualified; and any company 
with insufficient commercial acumen and vision to assemble a 
meritorious bid would be exceedingly unlikely to have “value” to offer the 
University. 

3.17 In any event, it is submitted as above that the disputed information would 
be so irrelevant to any future catering contracts at the University that no 
company of whatever size would be able to glean anything of significance 
from it by the time the contract comes up for re-tendering. 

WOULD DISCLOSURE BENEFIT OTHER PUBLIC AUTHORITIES AND THUS LOSE 
THE UNIVERSITY ITS COMPETITIVE EDGE? 

3.18 The University argues at para 29.1.1 of its grounds of appeal that disclosure 
would harm its commercial interests by enabling other public authorities 
to secure more advantageous contracts with Chartwells, losing the 
University its competitive edge and thus impairing its ability to attract 
students. 
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3.19 This argument will be considered in greater detail in relation to the public 
interest test, however, briefly, it is submitted that the disputed 
information is so campus-specific that it would be of little value to 
Chartwells customers other than the University; this submission is 
developed in greater depth at paras 3.30-3.35 below. 

WOULD DISCLOSURE IMPAIR THE UNIVERSITY’S ABILITY TO SECURE 
COMMERCIAL PARTNERS IN FUTURE? 

3.20 The University argues (at para 42.1.2 of the grounds of appeal) that “the 
release of information [under FOIA 2000] which is provided in confidence 
[…] would have the effect of discouraging private sector organisations 
from engaging with the public-sector and prejudice the public-sector's 
ability to get best value”. 

3.21 It is submitted in response that this would not occur, and that FOIA 2000, 
s 43(2) is consequently not engaged on this basis. 

3.22 The argument that disclosure of contracts would have a ‘chilling effect’ on 
public authorities’ ability to secure commercial partners in future has 
already been considered and roundly dismissed by the Tribunal in Derry 
City Council v Information Commissioner (EA/2006/0014) at [25(b)]. It held: 

We do not accept that […] disclosure […] of the redacted detail from a contract 
[…] would have caused the [Appellant] to gain a reputation as an untrustworthy 
counterparty in commercial transactions, one that would disclose, or be forced 
to disclose, the contents of agreements in which [sic] it enters. Any person or 
organisation contracting with it would already know that it was publicly 
owned and that its commercial dealings would therefore be subjected to 
greater public scrutiny than those of a private company. 

The grounds of appeal to not explain what the University believes to 
distinguish this case from Derry – with which it is plainly familiar, having 
cited it as an authority in the grounds of appeal – and in the absence of 
any contrary reasoning it is submitted that its conclusion on this point 
should be accepted as persuasive. 

3.23 The foreknowledge of FOIA 2000’s provisions envisaged in Derry is 
particularly acute when it comes to the University of Sussex, as the level 
of opposition by staff and students to the outsourcing project of which the 
Chartwells contract formed part was almost infamous within the sector. 
The move prompted protests, a referendum giving USSU leaders a 
mandate to lobby against the project,6 the formation of a new single-issue 

 
 
6 <http://www.sussexstudent.com/aboutus/content/752123/referenda_-_all_student_votes/spring_2013 
_referenda/outsourcing_referendum/> 
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campus trade union,7 threats of strike action, occupation of a key campus 
building, widely-publicised injunction and possession order proceedings 
in the High Court,8 disciplinary proceedings against student protestors 
who secured the services of world-renowned barrister Geoffrey Robertson 
QC,9 and a demonstration on 25 March 2013 which resulted in the 
storming of the University’s administration block, the burning of papers 
found in the Vice-Chancellor’s office and thousands of pounds of damage. 
There has been considerable media coverage of this hostility both within 
the sector (eg. Times Higher Education) and in national publications (The 
Guardian, The Independent, Private Eye etc.).10 

3.24 Chartwells must have carried out considerable research into the 
University in order to prepare their bid for the contract, in which case they 
would have discovered the high level of antipathy to the presence of a 
profit-making commercial entity on the campus. The fact that they and 
three other bidders were willing to proceed when they knew that they 
would be subject not only to the generally heightened degree of scrutiny 
which accompanies all public expenditure, but to the concerted hostile 
scrutiny of a large number of students and staff located on the site to 
which services were to be provided, suggests that the University’s fears of 
an inability to secure commercial partners in similar circumstances in the 
future are ill-founded. 

3.25 It is also to be noted that the contract includes (in section 21.4) 
comprehensive provisions on Chartwells’ duty to assist the University in 
handling requests made under FOIA 2000. Chartwells therefore 
anticipated requests being made for their own information. 

3.26 A near-identical catering outsourcing exercise at the University of 
Sunderland in around 2008 explicitly stated in its preliminary 
questionnaire:11 

We would like to draw your attention to the fact that the University is classed 
as a “Public Authority” within the meaning of the Freedom of Information Act 
2000. The Act creates a general right of access to information held by public 
authorities (subject to certain exemptions.) Therefore any information you 
supply to the University may be made available on demand (in accordance with 
the Freedom of Information Act 2000.) We cannot guarantee that information 
will not be disclosed in response to Freedom of Information Act requests. 

 
 
7 <http://www.popupunion.org> 
8 <http://www.sussex.ac.uk/vc/documents/injunction.pdf> 
9 <http://www.theguardian.com/education/2014/jan/17/sussex-university-student-hearing-bias> 
10 See eg. <http://www.timeshighereducation.co.uk/news/sussex-outsourcing-opposition-grows/ 
2003338.article>, <http://www.theguardian.com/education/2013/mar/10/sussex-university-students-
privatisation-protest>, <http://gabrielquotes.files.wordpress.com/2013/03/sussex-private-eye.jpg> 
11 <https://www.whatdotheyknow.com/request/details_of_tender_to_outsource_c> 
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This questionnaire prompted expressions of interest from fourteen 
different companies – including Chartwells – who were apparently not 
deterred by the prospect of their information falling within the scope of 
FOIA 2000. 

3.27 Finally on this point, it is observed that the Tribunal has previously held, 
in Department of Health v Information Commissioner (EA/2008/0018) at [76], 
that “government contracts can be attractive prospects of high value and 
high prestige” and that companies are likely to strive to secure them 
despite the disadvantages of such arrangements. The University accepts at 
para 26 of its grounds of appeal that its catering contract is of “significant 
financial value” within the education catering market. It is therefore 
submitted that, for companies operating in this niche, the Sussex catering 
contract is of comparable prestige to those which the Tribunal had in 
mind in the Department of Health case. 

3.28 Therefore, it is submitted that the University’s argument about the 
‘chilling effect’ of forced disclosure impairing its ability to negotiate 
future contracts is misconceived and does not constitute commercial 
prejudice for the purposes of FOIA 2000, s 43(2). 

WOULD DISCLOSURE HARM CHARTWELLS’ COMMERCIAL INTERESTS ACROSS 
THE HIGHER EDUCATION SECTOR? 

3.29 The University argues at paras 30.1.1-30.1.7 that disclosure would harm 
Chartwells’ commercial interests not just in relation to future contracts on 
the Sussex camps, but across its catering operations in the higher 
education sector. 

3.30 It is submitted in response that this would not happen, largely for the 
reasons outlined above re. the uniqueness of the Sussex campus as it was 
in 2013 and the irreplicability of the conditions there. The submissions 
above related to these conditions’ irreplicability across time (ie. between 
the date of the contract and the date the contract will fall to be re-
tendered). It is now submitted that the conditions are also irreplicable 
across space (ie. no other university campus is sufficiently similar to 
Sussex for the disputed information to be susceptible to commercial 
exploitation). 

3.31 The University rightly accepts at para 30.1.7 of the grounds of appeal that 
accepts that “potential sales, market size and configuration” would have 
to be “comparable” in order for the disputed information to be of value to 
a competitor. 
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3.32 The contract goes into considerable detail relating to the Sussex campus. 
It lists, with minute specificity, all University-owned equipment available 
to Chartwells – literally at the level of individual toasters and kettles – 
broken down by the catering venue in which each item of equipment is 
situated. The venues, their capacities and their unique characters are also 
addressed at some length. 

3.33 The University stresses repeatedly (eg. at para 30.1.2 of the grounds of 
appeal) that disclosure “would enable Chartwells’ competitors to reverse-
engineer those figures to determine Chartwells’ profitability”. This is 
possible, however it is submitted that said profitability is so localised and 
campus-specific that it would not be applicable to any other campus. 
Similarly, information freely available from Companies House details the 
overall profitability of the company year by year; but the accessibility of 
this information does not harm Chartwells’ interests as it is of too high a 
level to be applied to a specific setting. The parallel is exact. 

3.34 It is therefore submitted that unless there is another university with the 
same number of catering venues, of the same capacities, spread out over 
an equivalent geographical area, with equivalent footfall and near-
identical hardware and equipment, the disputed information cannot be 
‘exported’ from its origins in 2013 Sussex to be used elsewhere by 
Chartwells’ competitors. 

3.35 In other words, only circumstances near-identical to those in which the 
disputed information was generated in the first place could make it once 
again of any value. 

3.36 The University also submits, at para 30.1.6 of the grounds of appeal, that 
disclosure would harm Chartwells’ commercial interests by encouraging 
their other customers to “question their own financial return” and break 
off contracts early if they felt they were being short-changed compared to 
the University. 

3.37 This argument will be considered in greater detail in relation to the public 
interest test, however, briefly, it is submitted in response that Chartwells 
does not have a proper commercial interest in duping public-sector 
organisations. Any public-sector organisation which is dissatisfied with 
its contract and which has the opportunity to use a break clause is fully 
entitled to do so. The invoking of contractually agreed termination 
clauses for good cause cannot be said to harm Chartwells’ legitimate 
commercial interests.  
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4 DOES THE PIT FAVOUR MAINTAINING THE s 43(2) EXEMPTION? 

4.1 If the Tribunal finds that the FOIA 2000, s 43(2) exemption is engaged, it is 
submitted that the disputed information should nevertheless be disclosed 
as the PIT specified in s 2(2)(b) weighs in favour of disclosure. The public 
interest would be served by disclosure in the following ways, elaborated 
upon below: 

4.1.1 disclosure would enable the public to understand and assess the 
University’s decision to outsource its catering services, along 
with the decision-making process; 

4.1.2 disclosure would enable the public to determine whether the 
University’s expenditure of public funds on the Chartwells 
partnership has been well-spent; 

4.1.3 disclosure would encourage other public authorities to assess the 
efficiency of their own contracts and expenditure; 

4.1.4 disclosure would enable the public to understand the rationale 
behind and appropriateness of a decision which has affected and 
continues to affect people’s lives; 

4.1.5 disclosure would enable the public to shed light on a 
controversial process in which there is a substantial lack of 
confidence and a plausible suspicion of bad faith and/or 
wrongdoing and/or ineptitude and/or incompetence by the 
University’s senior leadership; and 

4.1.6 disclosure would facilitate informed decision-making by 
prospective students and consequently promote a competitive 
higher education sector. 

These public interest considerations cannot be satisfied other than by way 
of disclosure as the disputed information amounts to the entire costs and 
benefits of the Chartwells contract. 

4.2 It is further submitted that the PIT to be carried out should assess the 
public interest as it was at the time of the request. 

4.3 This section will address each of these points in turn and conclude by 
addressing any remaining arguments relating to the PIT raised in the 
grounds of appeal. 

Gabrie
lquotes

.org
.u

k



13 

THE PUBLIC INTEREST IN UNDERSTANDING AND ASSESSING THE UNIVERSITY’S 
DECISION TO OUTSOURCE CATERING SERVICES 

4.4 In Cabinet Office and Christopher Lamb v Information Commissioner 
(EA/2008/0024 and 0029), at [82], the Tribunal held that: 

[T]he value of disclosure lies in the opportunity it provides for the public to 
make up its own mind on the effectiveness of the decision-making process in 
context. 

4.5 It is submitted that there is a significant public interest in members of the 
public being able to assess the University’s decision to outsource its 
catering services to Chartwells, and that this assessment should take place 
on three levels: 

4.5.1 assessing the efficacy and propriety of the decision-making 
process itself by considering whether it was properly informed, 
whether it took account of all relevant considerations and so on; 

4.5.2 assessing the merits of the decision to outsource catering services 
at all, rather than maintaining the status quo; and 

4.5.3 assessing the extent to which outsourcing to Chartwells, as 
opposed to another bidder, was a sound decision. 

4.6 The outsourcing project at Sussex has been highly controversial both 
within the campus community (hence the protests referred to at para 3.23 
above) and beyond. To take one prominent example, it has prompted an 
Early Day Motion12 in the House of Commons (the Early Day Motion) 
which received signatures from more than 30 Members of Parliament and 
read: 

[T]his House is aware of the […] ongoing campaign by staff and students to 
oppose the University's plans to outsource key services, including catering and 
estates management, transferring more than 10 per cent of the workforce from 
university employment to private contractors; shares concerns about third 
party providers being contracted to undertake such services and is 
disappointed that the University has not fully considered the option of an in-
house service improvement plan instead; regrets that neither trades unions 
nor the student union were properly involved in the outsourcing decisions 
taken by the University and continue to feel excluded from the decision-
making processes; notes research that shows privatisation of services does not 
automatically raise the quality of what is on offer and that in many other 
institutions outsourcing has been accompanied by a significant decline in 
service levels, resulting in services being brought back in-house; expresses 
deep concern at the Government's promotion of the commercialisation of the 

 
 
12 EDM 1216 University outsourcing, 2012-13. See also EDM 852 Sussex University students, 2013-14. 
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higher education sector; and calls on Sussex and other universities to oppose 
moves to turn universities into businesses and students into consumers. 

It is submitted that the very existence of an Early Day Motion signed by 
Members of Parliament represents some degree of public interest in the 
topic, as unlike media coverage, Early Day Motions do not simply reflect 
‘what interests the public’ but what affects the interests of the signatories’ 
constituents.13 

4.7 This Early Day Motion alludes to the wider public controversy regarding 
privatisation within universities and the general marketisation of the 
higher education sector, and also to broader research regarding the 
privatisation of public-sector services in general. These moves have 
attracted concern because a considerable and increasing amount of public 
funds are being spent/ risked on such enterprises. 

4.8 It is submitted, therefore, that there is a strong public interest in the 
public having a sufficient factual basis to assess for themselves the 
appropriateness of the University’s decision-taking. 

THE PUBLIC INTEREST IN ENABLING AN ASSESSMENT OF THE WAY PUBLIC 
MONEY IS SPENT 

4.9 There is also a public interest in assessing the value for money of 
expenditure on the actual process of outsourcing. The Chartwells contract 
itself is of considerable size and contains much technical detail. It was 
drawn up by Pinsent Masons, the University’s solicitors. According to a 
document dated 14 March 2014 and presented to the University Audit 
Committee by Director of Finance Allan Spencer,14 the contract constitutes 
“intellectual property which we [ie. the University] have developed at 
some expense”. The work done in preparation for outsourcing plainly 
consumed a significant amount of public money. 

4.10 In Derry the Tribunal held at [26(b)(i)] that information which could 
answer “legitimate questions […] as to whether ratepayer’s [sic] money had 
been well spent” attracts a significant public interest in favour of 
disclosure. 

4.11 The disputed information essentially consists of the costs and benefits of 
the contract. It outlines what each party, Chartwells and the University, 
stands to gain and stands to lose from their involvement in the 
partnership. Without this information it is virtually impossible for an 

 
 
13 See Guardian Newspapers Ltd and Heather Brooke v the Information Commissioner and the British 
Broadcasting Corporation (EA/2006/0011 and 0013) at [34] 
14 University reference: A/79/10 
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“interested and educated observer”15 to assess (i) whether or not it was a 
good idea for the University to outsource its catering services at all, and 
(ii) if it was, whether Chartwells was a sensible choice of partner. 

4.12 Without access to the disputed information, members of the public are 
forced to rely on the University’s press releases as the primary source of 
determining whether or not the decision to outsource was a sound one. 
This marketing material is entirely one-sided (which is entirely 
understandable) and does not enable readers to form an opinion about the 
costs and benefits of the scheme, despite the very substantial public 
interest in them being able to do this.16 

THE PUBLIC INTEREST IN PUBLIC AUTHORITIES BEING ENCOURAGED TO ASSESS 
THE EFFICIENCY OF THEIR OWN CONTRACTS AND EXPENDITURE 

4.13 The University accepts, at para 30.1.6 of the grounds of appeal, that 
disclosure would likely encourage Chartwells’ other public-sector 
customers to “question their own financial return” and consider not 
renewing, or even breaking off early, their contracts if they felt they were 
being short-changed compared to the University. 

4.14 It is submitted in response: so much the better. Although it is not accepted 
that the disputed information would demonstrate anything meaningful in 
relation to catering contracts other than the University’s, if a disclosure of 
this sort did lead to other organisations which have outsourced their 
catering services looking again at their decision and its value for money, 
that can only be a positive development. Public authorities should 
continually be questioning the efficiency of their contracts and 
expenditure. Far from there being a public interest in preventing this self-
reflection, as the University argues, Derry at [26(b)(i)] establishes an 
unequivocal public interest in its favour. 

THE PUBLIC INTEREST IN FACILITATING UNDERSTANDING OF DECISIONS THAT 
AFFECT PEOPLE’S LIVES 

4.15 The Tribunal has identified, in Helstrip v Information Commissioner and 
HS2 Ltd (EA/2012/0201), at [39], that there is a substantial public interest in 
“assisting the public to understand decisions that affect[] people’s lives”. 

4.16 The decision to outsource has affected many people’s lives. Not only will 
it affect the welfare and experience of the tens of thousands of students 
who will pass through the University during the contract’s 10-year period, 

 
 
15 Office of Government Commerce v Information Commissioner (EA/2006/0068 and EA/2006/0080) at [151] 
16 People for the Ethical Treatment of Animals Europe v Information Commissioner and University of Oxford 
(EA/2009/0076) at [57(ii)] 
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but it has directly affected the livelihoods of the 235 staff (around 10% of 
the University’s payroll) who have been transferred to private companies. 

4.17 These staff have had their employment conditions worsened by the 
transfer as follows: 

4.17.1 the Transfer of Undertakings (Protection of Employment) 
Regulations 2006, SI 2006/246 – which covered the outsourcing 
project – allow, per reg 7(2), redundancy for “an economic, 
technical or organisational reason”. While staff were obviously 
liable to be made redundant before being transferred to 
Chartwells, the fact that profitability is now a factor in the 
economics of their employment makes the prospect of 
redundancy substantially more likely; 

4.17.2 although the contract does provide for some safeguards against 
transferring staff being made redundant (Appendix 4), these are 
limited in nature – such as a requirement of prior consultation – 
and in any event cease to have effect after “the first 12 months of 
the Service Provider’s service provision to the University”; 

4.17.3 the contract has also worked to the disadvantage of transferring 
staff by depriving them of the procedural safeguards 
(underpinned by Royal Charter)17 which University employees 
enjoy. Under Chartwells’ employment, decisions as to 
redundancy will be taken by “a Redundancy Appeal Panel 
appointed by the Service Provider and consisting of two 
independent senior managers”, whereas before the transfer 
workers would also have enjoyed the protection of “an 
independent employment solicitor […] who shall not be employed 
by the University nor act for the University” as a panel member 
(an independent panel member). This safeguard has been 
completely set aside by the contract. Similarly, the safeguard of 
having an independent panel member in respect of capability and 
disciplinary proceedings has been removed. Employees’ rights to 
an independent panel member are provided for in paras 3 and 8 of 
the University’s Statute VII.18 This Statute was enacted under the 
authority of the University’s Royal Charter and was negotiated 
between the University and campus trade unions. The Statute 
also guarantees University employees freedom of speech (para 
6.3) and “justice and fairness” in their relationship with their 

 
 
17 <http://www.sussex.ac.uk/ogs/documents/charter.doc> 
18 <http://www.sussex.ac.uk/ogs/documents/statutes.doc> 
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employers (para 6.5). It can only be amended with following trade 
union consultation, with the agreement of a supermajority of 
voting members of the University’s governing body and with the 
consent of the Her Majesty in Council. Transferring staff have 
unexpectedly lost this protection without any of these three 
requirements (consultation, supermajority and Privy Council 
scrutiny) having been fulfilled. The outsourcing project has 
therefore impaired their ability to take informed decisions about 
their employment rights. 

4.18 It is submitted that the Chartwells outsourcing project has very much 
affected the lives of a large number of people and there is consequently a 
public interest in shedding light on the process and factors which led to it 
and in disclosing the extent to which it was a sound decision. 

THE PUBLIC INTEREST IN TRANSPARENCY WHERE THERE IS A REASONABLE 
SUSPICION OF WRONGDOING OR INEPTUTIDE 

4.19 In House of Commons v Information Commissioner, Leapman, Brooke and 
Thomas (EA/2007/0060) the Tribunal held at [49] that “a long-standing lack 
of public confidence” creates a public interest in the disclosure of 
information which would either calm this lack of confidence or confirm 
its factual basis. 

4.20 Consequently, it is submitted that where there is a justified suspicion that 
a process in which there is a public interest has been misused, there is an 
additional public interest in that process being opened up to scrutiny. 

4.21 It is further submitted that this principle favours disclosure of the 
disputed information in this case as only by its release will the public be 
able to determine whether the University’s tight-lipped approach to the 
outsourcing project was justified and an appropriate way for a public body 
to take decisions, and to determine whether the decision to engage in 
outsourcing was made in good faith. 

4.22 The Early Day Motion expresses public concern regarding the University’s 
lack of consultation regarding the decision to outsource. The decision to 
put catering out to tender was presented to staff and students as a fait 
accompli and no prior dialogue (or, to any meaningful extent, subsequent 
dialogue) was entered into with campus trade union or with USSU. 

4.23 In April 2013, a USSU referendum resulted in a two-thirds majority of 
students voting to campaign against the project, with much of the 
reasoning in the official argument in favour relating to the lack of 
consultation and transparency. A report dated June 2013, presented to the 
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University Senate by Librarian Kitty Inglis19 (the Inglis report), also 
criticised the lack of consultation, “particularly in relation to the wider 
campus community”. A University-commissioned report from marketing 
consultancy Magenta Associates20 (the Magenta report), produced after 
the decision to outsource was announced and released only under FOIA 
2000, criticised the lack of consultation and noted the anger of students 
and staff in relation to this. 

4.24 All of the above materials (the Early Day Motion, the Inglis report and the 
Magenta report) relate not just to the Chartwells outsourcing contract but 
to the University’s estates and facilities management outsourcing contract 
with Interserve Plc (the Interserve contract). 

4.25 In relation to the Interserve contract, the University’s tight-lipped 
attitude, disinclination to consult or negotiate and unwillingness to 
disclose information voluntarily led to a series of freedom of information 
requests, one of which resulted in the disclosure of two pieces of 
information of particular public concern: 

4.25.1 the Interserve contract includes a requirement that its campus 
security officers wear lapel-mounted surveillance cameras at all 
times:21 students were not proactively informed of this, and CCTV 
signage around the University does not mention it, in breach of 
the Commissioner’s Code of Practice on CCTV and likely in breach 
of the Data Protection Act 1998 and the Human Rights Act 1998 
(HRA 1998); and 

4.25.2 the Interserve contract requires campus security officers to “take 
all reasonable steps to prevent any protests and demonstrations 
taking place on the Premises”:22 this is of dubious legality under 
HRA 1998 and the Education (No. 2) Act 1986, s 43, and also 
directly contradicts a sworn witness statement23 made by the 
University’s Head of Security Roger Morgan to Brighton County 
Court that students have “the opportunity to hold peaceful 
demonstrations and marches around the campus”.  

4.26 The University’s secretive attitude towards information related to its 
outsourcing project, and the fact that it has used outsourcing to contract a 

 
 
19 University reference: S/237/3 
20 <https://attachment.fbsbx.com/file_download.php?id=160106677485884&eid=ASutypHlIAykMQPN 
hiC5D1Vh-eZxEY9ttcf93JgQwL-GGWAysVh1IRCIi3GgJqQmfg&ext=1406712725&hash=ASvBFj1BTDJnU9sK> 
21 <http://gabrielquotes.files.wordpress.com/2014/05/private-eye-sussex-university.jpg> 
22 Ibid. 
23 <http://gabrielquotes.files.wordpress.com/2014/04/sussex-university-roger-morgan-witness-
statement.pdf> 
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private company to keep students under surveillance without their 
knowledge or consent and to prevent “any protests” from taking place on 
the premises, leads to a reasonable suspicion that the entire project was 
carried out in bad faith and that it is not in the public interest for a state-
funded institution to behave in such a manner. 

4.27 Consequently, it is submitted that there is a legitimate and 
understandable suspicion, with a clear and sufficient factual basis, that 
the University acted wrongfully and in bad faith by deciding to outsource 
services, and therefore there is a strong public interest in the disclosure of 
information about how and why the decision was reached. 

4.28 Even if there was no wrongdoing, despite this adequate basis for 
suspicion, there is still a strong possibility of ineptitude and 
incompetence. The recent trend towards the privatisation of public 
services has attracted a considerable degree of public scrutiny not only 
because of the amount of money involved but because – as alluded to in 
the Early Day Motion – it materially affects the quality of services 
provided. Obvious examples of this include G4S’ failure to provide 
adequate security staff for the London 2012 Olympic Games, and several 
infamous disability assessments carried out by AtoS for the Department 
for Work and Pensions. 

4.29 There is consequently an appreciable risk that any outsourcing project, 
especially an organisation’s first foray into the world of outsourcing as is 
the case with the University, may turn out to be not only disastrous but 
expensively so. Again, it is submitted that Derry at [26(b)(i)] has strong 
relevance here.  

4.30 Consequently, it is submitted that there is a strong public interest in the 
University disclosing information demonstrating the practical worth, or 
otherwise, of their partnership with Chartwells. 

THE PUBLIC INTEREST IN INFORMED DECISION-MAKING BY PROSPECTIVE 
STUDENTS AND IN A COMPETITIVE HIGHER EDUCATION SECTOR 

4.31 The University states that prospective students typically wish to attend an 
institution which “maximis[es] fees revenue for the good of [its]students 
and [its] academic services”, at para 29.1.1 of its grounds of appeal, which 
were drafted by a prestigious firm of solicitors at University expense. 

4.32 The University’s argument, if valid, however, plainly creates a 
corresponding public interest in prospective students being able to assess 
the country’s numerous degree-awarding bodies so as to determine which 
best satisfies them in this regard. 
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4.33 The University was correct to note that it needs to retain a competitive 
edge in order to attract students; indeed, this Tribunal has previously 
held24 that the higher education sector sees universities competing for 
students. 

4.34 However, competition within the higher education sector – which the 
public has an interest in maintaining, promoting (as it does) higher 
standards as universities seek continuously to improve – relies upon 
‘consumers’, ie. prospective students, having sufficient information. 

4.35 It is therefore submitted that in addition to the general public interest in 
public expenditure being scrutinised, there is a particular public interest 
in universities’ expenditure being transparent so that prospective 
students can reach informed decisions and thus allow healthy 
competition between universities to flourish. 

WHEN SHOULD THE PUBLIC INTEREST BE ASSESSED? 

4.36 As noted in Department for Business, Enterprise and Regulatory Reform v 
Information Commissioner and Friends of the Earth (EA/2007/0072) at [110], 
the public interest being assessed in the PIT is that which existed at the 
time the request was submitted. 

4.37 It should be borne in mind that the request was made in the immediate 
aftermath of the contract being signed and the commencement of the 
University’s partnership with Chartwells, and there consequently existed 
at that time a high degree of controversy regarding and uncertainty 
regarding the merits of the outsourcing project. 

4.38 Although the level of overt controversy has decreased since then, it is 
submitted: 

4.38.1 firstly, this is irrelevant as per the Department for Business case; 
and 

4.38.2 secondly, the reduction reflects only a reduction in media 
coverage and so on, rather than a reduction in the actual public 
interest in knowing the full facts. This harks back to the 
distinction between the public interest and things that interest 
the public made in the Guardian Newspapers Ltd case. 

 
 
24 University of Central Lancashire v Information Commissioner and Colquhoun (EA/2009/0034) at [31] 
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THE UNIVERISTY’S SUBMISSIONS ON THE PUBLIC INTEREST 

4.39 The University argues at para 41 of its grounds of appeal that much of the 
contract has already been disclosed, and that the remainder – ie. the 
disputed material – “would make only a very limited additional 
contribution […] to informing public debate”. 

4.40 This argument25 is developed in para 42.1.4 of the grounds of appeal: it is 
said that the disclosures to date satisfy the public interest by 

further[ing] the public’s understanding of how services are bought with public 
funds […T]he level of information already in the public domain is sufficient to 
enable the public to understand the arrangements in place and to scrutinise 
[the University’s] spending of public funds if they so require. 

4.41 The University essentially suggests it is sufficient that the public is able to 
understand “how services are bought with public funds”. However, this 
directly contradicts the Tribunal’s finding in Derry at [26(b)(i)], in which it 
was held that the public interest extends not only to shedding light on the 
process of public procurement (“how”) but on the efficacy and merits of 
individual cases: “whether ratepayer’s [sic] money had been well spent”. 

4.42 While much of the contract has been disclosed, as outlined above, the 
redacted portions contain the key information that would enable the 
public, “if they so require”, to assess the advantages and disadvantages of 
catering services being outsourced to Chartwells. 

4.43 In Lilly Icos v Pfizer Ltd [2002] 1 All ER 842 at [25], Buxton, Aldous and 
Longmore LJJ addressed the extent to which disclosure of documents 
contained in court bundles should be assumed to serve the public 
interest. They held: 

The court should start from the assumption that all documents in the case are 
necessary and relevant for that purpose [ie. public scrutiny of the course of 
justice], and should not accede to general arguments that it would be possible, 
or substantially possible, to understand the trial and judge the judge without 
access to a particular document. 

It is submitted that although this case was assessing the public interest in 
openness under the Civil Procedure Rules rather than FOIA 2000, the 
issues and legal test are nevertheless parallel and the principle it 
adumbrates should be treated as precedent. 

 
 
25 It is to be noted that the University’s argument on this point relies partly upon a previous Decision 
Notice of the Commissioner, FS50344531. However, it is submitted that the Tribunal should follow the 
binding authority of the Upper Tribunal in UK Coal v Information Commissioner and others [2012] UKUT 212 
(AAC) at [28] and disregard previous unrelated Decision Notices as unpersuasive. 
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4.44 The application to this case of Lilly Icos, clearly, is that the Tribunal should 
not allow the University to argue in broad terms, as it has, that the public 
could scrutinise them in general with existing information; but should 
require specific reasons why the disputed information would add nothing 
to public understanding. No such reasons are present in the grounds of 
appeal. 

4.45 Consequently, it is submitted that the information currently in the public 
domain is therefore not sufficient for the purposes of “openness and 
transparency and […] informing public debate” as the University argues. 

4.46 At para 42.1.3 of the grounds of appeal, the University argues that 
disclosure would harm the public interest by “encourag[ing] wholesale 
copying” of the contract by other public authorities when they should 
instead be encouraged to innovate. 

4.47 In response, it is submitted that the University’s suggestion that public 
authorities would blindly and slavishly reproduce its arrangements with 
Chartwells for their own contracts, without properly considering the 
extent to which their own situations are similar, is fanciful and verges on 
arrogant. Public authorities are not small children. They are more than 
capable of taking rational decisions and are unlikely to engage in 
“wholesale copying” simply as a thoughtless labour-saving manoeuvre. 

4.48 Indeed, it is further submitted that there is a positive public interest in 
examples of best practice – if that is what the University believes it is 
sitting on – being circulated within the sector, so that other publicly-
funded organisations do not have to spend time and money duplicating 
work which has already been carried out “at some expense” (see para 4.9 
above) by the University. 

4.49 In any event, it is submitted that the University’s ‘wholesale copying’ 
argument, at para 42.1.3 of their grounds of appeal, has no relevance to the 
disputed information in this case (as opposed to the actual operational 
provisions of the contract, which have already been published) since the 
disputed information consists purely of 

4.49.1 strategy deliverables which the University anyway admits it 
copied (wholesale) from Chartwells without negotiation – see 
para 37 of the grounds of appeal; and 

4.49.2 financial information which was subject to intense, campus-
specific negotiation and is thus so patently inapplicable to other 
institutions that they clearly would not copy it: by way of 
example, the University of Nottingham would not simply pay its 
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cleaning contractor the same annual sum as the University of 
Sussex even if it had ‘copied’ the rest of the contract. 

5 DO THE STRATEGY DELIVERABLES ENGAGE s 41? 

5.1 The University argues at paras 32-38 of its grounds of appeal that the 
strategy deliverables engage section 41 of FOIA 2000 by virtue of falling 
into a minor exception, the existence of which was mentioned in passing 
in Derry, to the general rule (also outlined in Derry) that agreed contracts 
to which a public authority is a party cannot have been “obtained […] from 
any other person” and thus do not engage the exemption. 

5.2 The University argues that the strategy deliverables were obtained in their 
entirety from Chartwells, rather than having been jointly generated as 
most contractual terms generally are. It is specifically argued that the 
strategy deliverables were “not subject to negotiation”. 

5.3 It is submitted in response that this is a spurious argument. Although the 
precise content of the strategy deliverables may not have been the subject 
of specific negotiations, their applicability to and presence in the contract 
were plainly agreed or they would not have been included in it. 

5.4 In Derry the Tribunal’s observation26 that some material within contracts 
may theoretically have been obtained directly from a third party was, it is 
submitted, intended to refer to technical specifications such as of 
specialist equipment used or required by a contractor. This would not 
extend to deliverables which constitute a core part of the Chartwells 
contract by specifying precisely what services will be provided and how. 

5.5 These are amongst the most important provisions in the contract, as had 
they been different and – to the University – unattractive or unimpressive, 
Chartwells would not have become the successful bidder. The entire 
purpose of the contract is to set out what each side will deliver and the 
fact that Chartwells’ won the contract implies that its strategy deliverables 
were agreed upon as the basis for its being identified as a suitable service 
provider. 

5.6 Finally on this point, it is to be stressed that at no stage has the University 
suggested that the strategy deliverables constitute a trade secret under 
FOIA 2000, s43(1), which might have lent credence to the argument that 
they are wholly Chartwells’ intellectual property and were simply 
obtained from them. 

 
 
26 It is submitted here that an obiter dictum in a judgment which anyway has no binding authority should 
be treated with extreme caution and that this Tribunal should be wary of relying on it: see London Borough 
of Camden v Information Commissioner and Voyias [2012] UKUT 190 (AAC) at [20]. 
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5.7 In conclusion, it is submitted that the strategy deliverables are no 
different from the rest of the contract in that they are deemed, as per the 
substantive decision in Derry at [32(c)], to have been jointly generated by 
the parties and therefore cannot engage FOIA 2000, s 41. 

5.8 Additionally, it is submitted that the Commissioner’s response, paras 62-
67, is correct, and even if the Tribunal finds that the strategy deliverables 
were obtained by the University from a third party, their disclosure would 
not cause detriment to Chartwells – as they are so time- and place-specific 
– so would not give rise to an actionable breach of confidence that would 
be likely, on the balance of probabilities,27 to be successful. 

6 BREACH OF CONFIDENCE, s 41 AND THE PUBLIC INTEREST DEFENCE 

6.1 Should the Tribunal find that the strategy deliverables do engage FOIA 
2000, s 41, it is submitted that there would nevertheless be a public 
interest defence to any action for breach of confidence.28 

6.2 The reasoning behind this submission is as addressed in part 4 of this 
response, relating to the public interest test under FOIA 2000, s 2(2)(b). 

7 CONCLUSION 

7.1 For the reasons set out above, the Tribunal is invited to dismiss this 
appeal and order the disclosure of the disputed information. 

  

 
 
27 See Higher Education Funding Council for England v Information Commissioner and Guardian News and 
Media Ltd. (EA/2009/0036) at [30]. 
28 Ibid. at [31(c)]. 
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