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IN THE MATTER OF AN APPEAL TO THE FIRST TIER TRIBUNAL 
(INFORMATION RIGHTS) 
UNDER SECTION 57 OF THE FREEDOM OF INFORMATION ACT 2000 

EA/ 2014/0148 
B E T W E E N:- 

UNIVERSITY OF SUSSEX Appellant -And- 
THE INFORMATION COMMISSIONER Respondent -And- 

Mr GABRIEL WEBBER 
Additional Party 

RESPONSE 
BY THE INFORMATION COMMISSIONER 

Introduction 

1. This Response is served by the Information Commissioner ( the 
Commissioner ) in accordance with Rule 23 of the Tribunal Procedure (First 
Tier Tribunal) (General Regulatory Chamber) Rules 2009 in response to an 
appeal from the University of Sussex ( The Appellant ) against the Information 
Commissioner s ( the Commissioner ) Decision Notice under reference 
FS50519211. The appeal is brought under section 57 of the Freedom of 
Information Act 2000 ( the Act ).
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2. The Commissioner intends to oppose this appeal. The grounds upon which he 
relies are set out below. 

Legislative Framework 

3. Under section 1(1) of the Act a person who has made a request to a public 
authority for information is, subject to other provisions of the Act: (a) entitled 
to be informed in writing whether it holds the information requested (section 
1(1) (a)) and (b) if it does, to have that information communicated to him 
(section 1(1) (b)). 

4. The duty to provide the requested information imposed under section 1(1) (b) 
will not arise where the information is itself exempted under provisions 
contained in Part II of the Act. The exemptions provided for under Part II fall 
into two classes: absolute exemptions and qualified exemptions. Where the 
information is subject to a qualified exemption, it will only be exempted from 
disclosure if, in all the circumstances of the case, the public interest in 
maintaining the exemption outweighs the public interest in disclosing the 
information (this is the public interest test see section 2(2) of the Act). 

5. The relevant exemptions applicable to this appeal are sections 41(1) and 43(2). 
6. Section 43(2) provides (in so far as it is relevant to the appeal):-Gabrie
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Information is exempt information if its disclosure under this Act would or 
would be likely to prejudice the commercial interests of any person 
(including the public authority holding it). 

7. Section 41 provides, in so far as is relevant to this appeal as follows:- 
(1) Information is exempt information if- 
(a) It was obtained by the public authority from any other person&and 
(b) The disclosure of the information to the public (otherwise than under this 

Act) by the public authority holding it would constitute a breach of 
confidence actionable by that or any other person. 

Request by Complainant 

8. By email dated 8 September 2013, Mr Webber, the additional party to this 
appeal, wrote to the Appellant making the following request: 
Please send me an electronic copy of your contract with Chartwells in which 

they are contracted to provide outsourced catering services. 
9. The Appellant responded on 4 October 2013 by relying upon the exemption 

under section 22 of the Act, advising that once the procurement process had 
been completed, it intended to formulate a publication plan for the major 
documents involved in the process. This decision was upheld following an 
internal review.
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10. A redacted version of the contract was published on the University s website on 
27 February 2013. During the Commissioner s investigation, the University 
advised that it wished to withhold certain sections of the contract under sections 
41 and 43 of the Act. 

11. The Contract was reviewed by the Commissioner who recommended that 
further information be released. The University agreed to do so and forwarded 
this additional information to Mr Webber. 

12. The University confirmed that it still considered the following information was 
exempt from disclosure under sections 41 and 43 of the Act:- 
(a) Schedule 2 Part 5 referred to as the Service Provider Solution

Chartwells original tender submission to the University. 
(b) Schedule 2 Part 8 the content of the column entitled Strategy 

Deliverables. 
(c) Schedule 4 paragraphs 4.2 and 4.1 and Appendix 1 

Withheld information 

13. The requester confirmed to the Commissioner that he is not interested in seeing 
Chartwells original tender submission only the final contract itself. The 
information in dispute is therefore the information in items (b) and (c) above
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(the withheld information). This is described in paragraph 8 of the grounds of 
appeal as follows:- 
i) Item b) Information contained in the column entitled Service Provider 

Deliverable (the Methodology ), (which is claimed to be exempt 
under sections 41 and 43); and 

ii) Item (c) - Financial Return information 1 (which is claimed to be exempt 
under section 43). 

Together, the above is described by the Appellant in the grounds of appeal as 
the Redacted information. 

The Commissioner s Decision 

14. The Commissioner served a Decision Notice dated 8 May 2014 in relation to 
this matter on in accordance with s. 50 of the Act. The Commissioner concluded 
in his decision notice that the exemptions under sections 41 and 43 did not 
apply to the redacted information. 

The Notice of Appeal 

15. The Commissioner notes from paragraph 12 of the grounds of appeal that the 
University s grounds of appeal can be summarised as follows:- 

1 The Commissioner does not make reference in this open response to what such information comprises as this would disclose confidential information.
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i) The Commissioner erred in concluding that the exemption under section 
43 did not apply to the redacted information. 

ii) The Commissioner should have concluded that the public interest in the 
maintenance of the exemption under section 43 to the redacted 
information outweighed the public interest in disclosure. 

iii) The Commissioner erred in failing to conclude that the exemption under 
section 41 was engaged with respect to the information in the column 
entitled service provider deliverable. 

The Commissioner s response to the Grounds of Appeal 

16. The Commissioner nevertheless makes the following observations in respect of 
the Appellant s grounds of appeal:- 

Section 43 

Whether section 43(2) is engaged 

17. In order to decide whether the exemption under section 43(2) is engaged, the 
Commissioner would submit that the following questions must be answered:- 
i) Is the requested information commercial ? 
ii) If yes, would the disclosure of the requested information be likely to 

prejudice the commercial interests of any person?
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Is the requested information commercial ? 

18. Given that the redacted information is contained within a contract for 
commercial services between the University and a third party, the 
Commissioner accepts that the redacted information is commercial in nature. 

Prejudice 

19. The Commissioner firstly notes that the Appellant argues in its grounds of 
appeal that disclosure of the redacted information would prejudice the 
commercial interests of both the University and Chartwells as opposed to the 
lower threshold of would be likely to prejudice. However, given that in 
previous correspondence with the Commissioner during the Commissioner s 
investigation, the Appellant sought to argue that the relevant redactions would 
be likely to prejudice the commercial interests of the University and 
Chartwells, the Commissioner would accept that this part of the test under 
section 43(2) is relied upon by the Appellant. 

20. The first question for the Tribunal in this appeal is therefore whether disclosure 
of the withheld information would be likely to prejudice commercial interests. 
The Tribunal concluded in John Connor Press Associates Limited v 
Information Commissioner EA/2005/0005 when considering the test of would
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be likely to prejudice that the chance of prejudice being suffered should be 
more than a hypothetical possibility; there must have been a real and significant 
risk. 

21. It is therefore necessary for the Tribunal to establish whether, rather than a 
hypothetical possibility, there is a real and significant risk of prejudice to the 
commercial interests of the University and / or Chartwells. 

Financial return information 

22. The Commissioner will first address the financial return information. 

23. In its grounds of appeal, the Appellant appeals against the Commissioner s 
decision relating to the redacted information withheld essentially on the 
ground that, whilst, considered in isolation, the withheld financial information 
would not provide an indication of how the figures comprising the Financial 
Return have been calculated, the combination of the financial information 
together with the information provided to bidders by the University as part of 
the bidding process and information already disclosed (such as the funding 
responsibilities column in the methodology) would enable third parties to 
reverse engineer commercially sensitive information. 

24. The Appellant argues that had the Commissioner taken account of the effect of 
combining i) the information made available to the three bidders short-listed in
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the competition for the contract, (ii) information contained in the contract which 
has already been released into the public domain and (iii) the Redacted 
Information, he could not have concluded that the redacted information is not 
commercially sensitive. 

Prejudice to the commercial interests 

25. The Commissioner notes that the above argument was not put by the University 
to the Commissioner during the Commissioner s investigations. Further, and 
more particularly, the Commissioner did not have the benefit of the illustration 
of reverse engineering of information provided to bidders when combined 
with figures in the Financial Return contained within the grounds of appeal. 

26. Whilst the Commissioner maintains that he was correct to conclude in his 
decision notice, on the evidence before him during his investigation that the 
financial return information should not be exempt from disclosure under section 
43(2), as independent regulator, the Commissioner believes that it is entirely 
appropriate for him to reconsider his position in light of further evidence / 

arguments placed before him. 
27. The Commissioner has no reason to doubt the evidence contained in paragraph 

27 of the grounds of appeal containing Chartwell s demonstration of how 
disclosure of the financial return information could, when combined with other 
information available lead to revealing further commercially sensitive 
information.
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28. Having accepted that commercially sensitive information would be disclosed as 
a result of disclosure of the financial return information withheld, the 
Commissioner would also accept, for the reasons set out in the grounds of 
appeal, that disclosure of this information would further be likely to prejudice 
the commercial interests of Chartwells and the University. 

29. In light of the above, the Commissioner would now accept that the exemption 
under section 43(2) would be engaged with respect to this financial return 
information. 

30. The Commissioner further accepts the argument from the Appellant that the 
public interest in maintaining the exemption with respect to this information 
would outweigh the public interest in disclosure. 

31. Having accepted that section 43(2) is engaged, the Commissioner would submit 
that there is no need to make further submissions in relation to the application of 
section 41 to this information. However, in light of the above, the 
Commissioner would be satisfied that disclosure of this information would have 
a detrimental impact on the commercial interests of the confider concerned 
(Chartwells) for the exemption to be engaged.Gabrie
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Content of column entitled Strategy Deliverables

32. In contrast to the position now adopted by the Commissioner in relation to the 
financial return information, the Commissioner considers that a different 
consideration should apply to the information under the heading strategy 
deliverables. 

33. This information appears to contain Chartwells service offering and its 
methodology provided to the Appellant in order to tender for this specific 
contract. 

Prejudice to the University 

34. In terms of likely prejudice to the Appellant s commercial interests, the 
Appellant s first two arguments, in paragraphs 29.1.1 and 29.1.2 of the grounds 
of appeal, appear to relate to the likely prejudice caused by the disclosure of the 
financial return information rather than the service deliverables information. 

35. The Appellant s third argument, in paragraph 29.1.3 of its grounds of appeal, 
appears to focus on its own fears that disclosure would be likely to result in less 
providers wishing to engage with it in the future and providers being reluctant to 
share what it believes to be commercially sensitive information.
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36. However, as stated above, the Commissioner does not consider that disclosure 
of this information would be likely to prejudice Chartwells on the facts of this 
case. The Commissioner further maintains that, as public sector contracts are a 
lucrative source of business to many private companies, transparency and 
accountability where contracts have already been signed and agreed would be 
unlikely to deter them from engaging in the future. 

37. In his decision notice, the Commissioner expressed the view that he could not 
see from a review of the information itself or the submissions supplied exactly 
how disclosure of such information would be likely to prejudice the commercial 
interests of Chartwells or the Appellant. The Commissioner s position has not 
changed. 

38. It is known, from information already disclosed that this information will be 
reviewed annually. Further, the redacted information appears similar to key 
performance indicators which are commonly used within contracts of this nature 
against which the service provider will be monitored. 

39. This information appears to be contract- specific, specific to the 10 year contract 
between the Appellant and Chartwells. Other such contracts in the public sector 
will be specific to the needs of that authority and therefore not directly 
comparable. 

40. The Commissioner further noted in his decision notice that this was a 10 year 
contract during which requirements may change. The Appellant argues in its
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grounds of appeal that the contract has a break clause in the contract after 5 
years. However, the Commissioner would nevertheless submit that requirements 
would probably have changed after 5 years. The Commissioner is therefore of 
the view that it is therefore unlikely that this information would be useful to 
service providers in this field in 5 years time. 

41. The Commissioner would submit that the Appellant s arguments that the risk 
that disclosure would be likely to prejudice the University s commercial 
interests are hypothetical and not real and substantial. 

Prejudice to Chartwells 

42. The Commissioner notes that the majority of the Appellant s arguments in its 
grounds of appeal concerning prejudice to Chartwells relate to the likely 
prejudice caused by the disclosure of the financial return information rather than 
the strategy deliverables information and the prospect that the financial return 
information could, upon disclosure, be reverse engineered to reveal more 
commercially sensitive information. It is not argued, for example that financial 
analysts would be able to calculate, for example, margins from the strategy 
deliverables information alone (in the absence of the financial return 
information).Gabrie
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43. The Commissioner would submit that similar concerns would not arise with any 
disclosure of the information under the heading service provider deliverable. 
Disclosure of such information, even in combination with the information in the 
funding responsibility column would not, for example, allow a third party to 
calculate Chartwells level of profit or loss under the Contract. 

44. The Appellant argues, in paragraph 30.1.7 that it is the service methodology 
and the financial model combined, in a manner which maximises economic 
value and efficiency which is unique. However, if the redacted information is 
placed in the public domain, this combination may be used unfairly by 
Chartwells competitors in a way which would not be possible were the 
redacted information to remain redacted. 

45. However, if, as is accepted by the Commissioner above, for the reasons 
previously given, the financial return information is exempt from disclosure, the 
Commissioner does not believe that disclosure of the methodology information 
on its own, absent the combination with the financial return information, would 
be likely to prejudice the commercial interests of Chartwells. 

46. The Commissioner considers therefore that the risk of prejudice to the 
commercial interests of Chartwells are hypothetical and not real and substantial. 

47. In light of the above, the Commissioner considers that it is unlikely that 
disclosure of the information under the heading Service Provider Deliverable
would prejudice the commercial interests of either the Appellant or Chartwells.
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48. The Commissioner therefore maintains that, in so far as his decision notice 
related to this information, he was correct to conclude that the exemption under 
section 43(2) was not engaged. 

49. In light of this conclusion, there is no need for the Commissioner to consider the 
public interest test under section 43(2). 

50. The Commissioner will, however, go on to consider the Appellant s reliance 
upon the exemption under section 41. 

Section 41 

51. The Commissioner notes that the Appellant seeks to rely upon the exemption 
under section 41 in relation to the information withheld under the heading 
Service Provider Deliverable. 

Was the information obtained from another? 

52. The first question to ask is therefore whether the information contained in the 
column headed Service Provider Deliverable is information obtained from 
another. 

53. The Upper Tribunal in the case of Webber v IC & Nottinghamshire Healthcare 
NHS Trust GIA/4090/2012 concluded that, in the section 41 context,

Gabrie
lquotes

.org
.u

k



16 

obtained simply means come to have , which can be active or passive 
(paragraph 38). 

54. The Commissioner s position is that the exemption will not apply to information 
that the public authority has generated itself. The Commissioner would submit 
that a concluded contract agreed between a public authority and another person 
is not usually information being provided by one party and obtained by the 
other. Therefore in most cases, information in a concluded contract cannot 
benefit from the section 41 exemption because it has not been obtained by the 
public authority from another party. 

55. However, the Commissioner further acknowledges that, depending on the 
circumstances of the case, some information relevant to a contract may count as 
confidential information obtained from another party, for example, information 
regarding a pre-contractual negotiating position or technical information either 
contained within the body of a contract or provided as a separate schedule see 
Derry City Council v Information Commissioner (EA/2006/0014). 

56. The Commissioner notes that, in this case, the Appellant s submissions are that 
the methodology was as a matter of fact provided by Chartwells to the 
University and the column entitled Service Provider Deliverable was not 
subject to negotiation prior to signature. 

57. Whilst the Commissioner concluded in his decision notice that it was fair to 
conclude that both parties will have negotiated at length what services will be
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provided during the term of the contract, in the absence of evidence to 
contradict what the University has said, the Commissioner would now accept 
that, on the facts of this particular case, this information could fall within the 
category of confidential information obtained from another party. 

58. However, for the exemption to be engaged, it is still necessary to demonstrate 
that disclosure of the information to the public would constitute a breach of 
confidence actionable by that or any other person. 

Would disclosure constitute an actionable breach? 

59. For the purposes of s41 a breach will be actionable if: 
i) the information has the necessary quality of confidence; 
ii) the information was imparted in circumstances importing an obligation 

of confidence; and 
iii) there was an unauthorised use of the information to the detriment of the 

confider. 

60. This three stage test is taken from the case of Coco v A N Clark (Engineers) 
Limited [1968] FSR 415, often quoted by the Tribunal. 

61. The Commissioner would accept that the information has the necessary quality 
of confidence and that the information was imparted in circumstances importing
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an obligation of confidence. The next question therefore is whether disclosure is 
likely to cause detriment to the confider, in this case Chartwells. 

Detriment 

62. The Commissioner considers, whilst the element of detriment is not always 
necessary, when considering the application of section 41, that there is a need to 
consider detriment when considering the disclosure of commercial information 
and therefore a need to consider the same on the facts of this case. 

63. For the same reasons given above in relation to likely prejudice to Chartwells
commercial interests, the Commissioner does not accept that it is likely that 
disclosure would result in detriment to Chartwells. 

64. The Appellant argues, in paragraph 34 of its grounds of appeal that the 
methodology describes the unique elements of Chartwells service offering that 
set Chartwells apart and was a material factor in securing its success in the 
competitive tender situation and that, in paragraph 35 this information is the 
intellectual property of Chartwells. Its unique ideas and proposals set out in 
respect of the services was notably distinct from the other suppliers
submissions which were provided to the University as part of the tender 
process. 

65. However, the Commissioner considers that this merely demonstrates that 
Chartwell has, correctly, tailored its proposed strategy deliverables to this
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contract, i.e. the information is very much contract specific. The Commissioner, 
as argued above in relation to likely prejudice, considers that other catering 
contracts that may come up in the public sector in future will be specific to the 
needs of that authority and therefore not directly comparable. 

66. As such, the Commissioner remains unconvinced that disclosure of the 
information under the heading service provider deliverable would be likely to 
cause detriment to Chartwells. 

67. In light of this conclusion, the Commissioner would submit that, on the facts of 
this particular case, disclosure of this information would not constitute an 
actionable breach of confidence and, therefore, on this ground, the exemption 
under section 41(1) would not be engaged. 

68. In the event that the Tribunal finds against the Commissioner on this point and 
accepts that, on the facts of this particular case, that disclosure of this 
information would amount to an actionable breach of confidence, the 
Commissioner accepts that the Tribunal will then need to consider whether there 
would be a public interest defence to that breach. 

69. The Commissioner, having concluded that section 41 is not engaged, does not 
make submissions on whether there would be a public interest defence to an 
actionable breach though would wish to make clear that this is not the same 
public interest test required in the qualified exemptions of the Act. It is a 
consideration required by the development of the common law.
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70. In the Appellant s grounds of appeal, the Appellant appears to apply the public 
interest balancing test under section 2(1)(b) of the Act in the same way to both 
section 43 and section 41. 

71. However, Section 41 is an absolute exemption and is therefore not subject to the 
public interest test under section 2(1)(b) of the Act. The public interest test in 
the duty of confidence is the reverse of that normally applied under the Act. The 
public interest test within the duty of confidence assumes that information 
should be withheld unless the public interest in disclosure outweighs the public 
interest in maintaining the duty of confidence. 

Conclusion 

72. In light of the above, the Commissioner invites the Tribunal to allow the appeal 
in part and issue the following substituted decision notice:- 
The financial return information is exempt from disclosure under section 43(2) 
of the Act and should not therefore be disclosed.
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Oral / Written hearing 

73. The Appellant has requested a paper hearing. The Commissioner would consent 
to a paper hearing in this case which the Commissioner considers appropriate 
for this appeal. 

DATED this 29 th day of July 2014 

Name and address of Respondent / Address for service:- 
Richard Bailey 
Information Commissioner s Office 
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF 
Email: richard.bailey@ico.org.uk
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