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It is easy to ignore ministerial speeches at party conferences. They are delivered to the enthusiastic faithful who applaud
platitudes, laugh at feeble jokes and do not ask difficult questions. But the speeches at this year's Conservative
conference in Manchester need to be taken seriously by everyone concerned about protecting human rights and judicial
independence.

Theresa May, the Home Secretary, promised that an Immigration Bill "will sort out the abuse of Article 8" of the
European Convention on Human Rights. That is the provision that protects the right to family life. Mrs May is
concerned that "judges often treat it as an unqualified right".

According to the Home Secretary, "some judges chose to ignore Parliament and go on putting the law on the side of
foreign criminals instead of the public". Who are these judges who cannot read Article 8 and see that it requires a
balance between family rights and the interests of the State? And why does the Home Secretary not appeal to the higher
courts if and when such cases occur?

Mrs May gave no actual examples of such judicial ineptitude. Understandably, because when she complained in her
conference speech two years ago about a foreign national who supposedly escaped deportation because of his
relationship with his cat, her assertion "I am not making this up" proved to be optimistic.

All Home Secretaries find the restraints imposed by judicial independence to be frustrating, but they do not normally
seek to make political capital by suggesting (wrongly) that judges are defying Parliament. Mrs May is a repeat offender
on this issue. You do not need to be Montesquieu to find this assault on the separation of powers deeply troubling.

The Home Secretary made clear that her concern about Article 8 is just one example of a wish to see the repeal of the
Human Rights Act. She told the conference that she was "crazy - crazy with the European Court of Human Rights"
because of the delays before Abu Qatada could be deported to Jordan. She said that "the next Conservative manifesto
will promise to scrap the Human Rights Act". Other political parties, she said, "value the rights of terrorists and
criminals more than the rights of the rest of us". The Home Secretary might just want to bear in mind that the Human
Rights Act protects the rights of everyone, not just "terrorists and criminals".

The repeal of the Human Rights Act would not affect the jurisdiction of the European Court to rule on alleged breaches
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of human rights in this country. It would simply mean that cases would go to Strasbourg more speedily and British
judges would have no influence on the process. In his speech to the conference, Chris Grayling, the Justice Secretary, as
well as promising to repeal the Human Rights Act, added that the Conservatives would "do whatever it takes to make
sure" that "our Supreme Court should be in Britain and not in Strasbourg". He promised that a draft Bill next year will
set out the legal detail. It should make interesting reading.

There are two fundamental questions. The first is whether it would really be in the interests of this country to divorce
itself from the jurisdiction of the European Court, which rules on cases brought from all member States of the Council
of Europe. We should not forget that the judgments of the European Court have, over the years, identified and prompted
reform of serious defects in our law, previously tolerated by Parliament and Ministers, affecting the interests of groups
as diverse as mental patients, homosexuals, the press and property owners. And how can we hope to influence states
such as Russia to comply with human rights standards if we do not ourselves recognise the jurisdiction of the European
Court?

The second question is whether our Supreme Court, the role of which Mr Grayling emphasised, will retain its current,
limited power to declare that the decisions of public bodies breach human rights standards, with Parliament retaining the
last word on whether to act on such a declaration.

To remove such judicial power would substantially increase the power of central and local government. Britain, alone
of developed countries, would lack any judicial protection of human rights. Do the Home Secretary and the Justice
Secretary not appreciate that courts would have an important role in protecting human rights from abuse by a future
Labour Government?

Mrs May and Mr Grayling should read the speech made by the Foreign Secretary, William Hague, at their Party
conference. In his list of achievements, which were "quite something for a small island", he included the fact that
"human rights defenders languishing in the prisons of repressive regimes are not forgotten because of British NGOs". Is
the protection of human rights important abroad but not at home?

The author is a practising barrister at Blackstone Chambers in the Temple, a Fellow of All Souls College,
Oxford, and a crossbench peer in the House of Lords
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